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CONSTRUCTION. 


$184. Lirre.—Of Mass. Non-forfeiture Law.—Place of Con- 
tract.—Acts of Agent.—Contracts of insurance are complete when 
the proposals of one party have been accepted by the other by 
some appropriate act signifying such acceptance, and the place 
of contract is the place where it was accepted. 

May on Ins., 366; Hyde vs. Goodnow, 3 N. Y., 266; Huntley vs. Mer- 
rill, 832 Barb., 566 ; Western vs. Ins. Co., 12 N. Y., 263, 

Where the agent in another State forwards the requisite papers 
to the home office, and a policy is executed there and mailed di- 
rect to the applicant, the home office is the place of contract. 
The ease is not affected by its transmission through the agent, if 
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the policy conformed in all respects to the original proposals, un- 
less by its terms the agent is required to countersign. Nor is 
the case affected by the fact that the agent was required to de- 
liver the policy only on receipt of the premium which had not 
previously been paid. 

Shattuck vs. Mut. Life Ins. Co. 

Rep’d Jour’|, p. 937. U. 8. C. €., Mass. 


$185. Lire.—Of Mass. Non-forfeiture Law.—Place of Con- 
tract.— Agreement to give Paid-up Insurance not a Forfeitui e.-—Con- 
tracts are to be construed according to the intent of the parties, 
who will be presumed to contract with reference to the law of 
the place where they reside and transact business, unless a dif- 
ferent intent is manifest from the terms. 

Green vs. Collins, 3 Cliff, 507. 

Failure to pay the stipulated premiums does not forfeit the 
policy, where the stipulation in that event is that the company 
will, on the prescribed terms and conditions, pay the sum of fifty 
dollars for every annual premium paid. 

Chase vs. Life Ins. Co., 67 Maine, 91 ; Dorr vs. Same, 67 id., 441. 


The non-forfeiture law of Massachusetts does not prohibit par- 
ties from agreeing to waive its stipulations for those more favor- 
able. 


Maxwell on Stat., 348; Buel vs. Trustees of Lockport, 3 N. Y., 197; 
Tombs vs. Railroad, 18 Barb., 485 ; Morrison vs, Underwood, 5 Cush., 55 ; 
Ins. Co. vs. Curry, 13 Bush., (Ky.;) Markman vs. Stanford, 14 C. B., N. 
S., 376 ; Ramsey vs. Railway, 14 id., 641; Sedgwick on Stat. and Const. 
Law, 109. 

The original Mass. non-forfeiture act of 1861, applies only to 
domestic companies. Others are foreign, and subject to such 
terms as the state may impose and they accept. 

Paul vs. Virginia, 8 Wall., 181 ; Ins. Co. vs. Morse, 20 id., 445; Doyle 
vs. Ins. Co., 4 Otto, 535. 

The statute of 1872, chap. 325, does not extend the original 
act to include more than the contracts of foreign companies made 
in Massachusetts. 

Baldwin vs. Hale, 1 Wall., 223; Green vs. Collins, 3 Cliff., 494; D’Arey 
vs. Ketcham, 11 How., 173 ; Pennoyer vs. Neff, 5 Otto, 720. Case of Mor- 
ris ys. Life Ins. Co., 120 Mass., 594, distinguished, 
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Where the policy was issued to a citizen of Massachusetts by 
a New Jersey company, the contract completed there, the pre- 
miums and loss made payable there, and the only act done in 
Massachusetts was the delivery of the policy under the instruc- 
tions of the company, by an agent who did not countersign and 
had no authority to make or alter contracts, waive forfeitures, or 
grant permits. Held, that the policy was a New Jersey contract, 
and not subject to the non-forfeiture laws of Massachusetts. 

Hyde vs. Goodnow, 3 N. Y., 266; Buckman vs. Jenks, 55 Barb., 469; 
Savigny (Guthrie’s ed.,) 175; Ex parte Hedleback, 2 Lowell, 532 ; Whar- 
ton’s Conflict of Laws, 23406, 426, 465 ; Ruse vs. Ins. Co., 23 N. Y., 516 ; 
Parker vs. Ins. Co., § Court of Sessions, 2d series, (Scotch,) 372; Western 
vs. Ins. Co. 12 N. Y., 263 ; Westlake on Conflict of Laws, 2221; Savigny 
(Guthrie’s ed.,) 215 ; Green vs. Collins, 3 Cliff., 507 ; Hill vs. Spear, 50 N. 
H., 262 ; Story, Conflict of Laws, (6th ed.,) 3242 ; Andrews vs. Pond, 13 
Pet., 65; Dow vs. Lippman, 5 Cl. & Fin., 13; Railroad vs. Bartlett, 12 
Pick., 246 ; Meagher vs. Ins. Co., 20 Upper Canada R., 607 ; Daniels vs. 
Ins. Co., 12 Pick., 422 ; Kennebec Co. vs. Ins. Co., 6 Gray, 205; Heebner 
vs. Ins. Co., 10 Gray, 134. 

Desmazes vs. Mut. Benefit Life Ins. Co. 

Rep’d Jour’l, p. 926. U. 8. C. C., Mass. 


CONTRACT. 


$186. Lire.—Jmplied to accept Premium.—-Implied contracts 
are such as reason and justice dictate, and which, therefore, the 
law presumes that every man undertakes to perform. Where 
substantial justice may be done without it, and it is not necessa- 
ry for the preservation of some legal right, the law will raise no 
contract by implication. A refusal to accept further premiums 
on a life policy, on the ground that the contract has been avoid- 
ed by the violations of its conditions, works no such substantial 
injury to the legal rights of the insured as calls for the raising of 
a contract to receive the premiums by implication. On the con- 
trary, such a remedy would operate unjustly against the legal 
rights of the insurer. 


Day vs. Connecticut General Life Ins. Co. 
Rep'd Jour’, p. 907. 
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FRAUDULENT REPRESENTATIONS. 


§ 187. Fire.—By Agent in Settlement of Claim.— Question of Fact. 
—In a suit to recover additional claims on the ground that a set- 
tlement and release was obtained through false and fraudulent 
representations of an agent; Held, that the question was purely 
a matter of fact for the jury, and instructions which assumed 
such representations to be false and fraudulent, were misleading 
and called for a reversal. 

American Ins. Co. vs. Crawford. 


Rep’d Jour’l, p. 918. 


INCUMBRANCE. 


§1€8. Lire.—WNotice of Prior.—Loan.—The company had 
loaned on a mortgage when the property was already incumbered, 
but such incumbrance was not recorded at the time, but was sug- 
gested by the recitals in an administrator’s deed. Held, that 
while as a general rule one is only required to examine the re- 
cords of deeds, yet any notice or any circumstance that tends to 
give notice or arouse an inquiry as to any prior incumbrance is 
sufficient to charge with notice. Recitals in an administrator’s 
deed are sufficient to put one on inquiry of the administrator, or 
in searching the court records, and therefore will charge with 
notice of all to which such inquiry will lead. 


Aina Life Ins. Co. vs. Ford. 


Rep’d Jour’, p. 921. 


INSOLVENCY. 


§ 189. Fire.— Title to Funds of Bankruzt in Hands of Agent.— 
Appellant's firm, as insurance agents, effected a loan for one 
Recker, who became bankrupt afterward. A certain sum was 
left by Recker in appellant’s hands to effect insurance risks and 
pay premiums. MRecker’s assignee in bankruptcy, Launtz, sued 
for this money and recovered a judgment. Held, that if in such 
case the agent has so acted on the fund as to have acquired a 
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vested interest therein, an assignee in bankruptcy cannot take it 
out of the insurance agent’s hands. 


Newcomb vs. Launtz. 
Rep’d Jour’l, p. 924, 


MERGER. 


$190. Lire.—When Estate and Incumbrance are in the Same 
Hands.—Priority of Lien for Loan.—M. took a conveyance of an 
estate on which he held a mortgage, in which was expressed that 
it was subject to the mortgage. The deed was duly recorded, 
and M. subsequently executed a trust deed to the company to 
secure a loan. Held, that the intention of the parties is the con- 
trolling consideration to determine whether or not a merger has 
taken place. If this intention cannot be ascertained, equity will 
regard the incumbrance extinguished or kept alive, as the inter- 
ests of the parties may require. 


Campbell vs. Carter, 14 Tll., 286; Jarvis vs. Frink, 14 Ill., 396; Edgerton 
vs. Young, 43 Iil., 464; Huebsch vs. Schul, 81 Ill, 281. 


Held, that the provision that the prior incumbrance shall still 
be a lien on the land, is constructive notice to all the world that 
a merger has not taken place, and that the incumbrance is vet 
alive, and all subsequently acauired incumbrances are subject to 
its priority. 

Attna Life Ins. Co. vs. Corn et al. 

Rep’d Jour’l, p. 915. 


POLICY. 


§ 191. Lire.— Repudiation of. — Intemperance. — Refusal of 
Premiums.— Remedies of Insured.—The tender of premium on a 
life policy was refused on the ground that the condition regard- 
ing intemperance had been violated, and the policy was void. 
Suit was brought by the assignee to recover the premiums paid, 
with interest, upon an implied promise to receive the premiums 
and keep the policy in force. The policy contained no other ex- 
press promise than to pay the amount on the death of the in- 
sured. Held, that the law will not raise a contract by implica- 
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tion unnecessarily, and where substantial justice can otherwise 
be done. 


1 Swift’s Digest, 175. Cases of Hochster vs. De La Tour, 20 E. L. & E., 
157 ; Frost vs. Knight, Law Reports, 7 Exch., 111 ; Butis vs. Thompson, 
42 N. Y., 246; Freer vs. Denton, 61 N. Y., 492; Dugan vs. Anderson, 36 
Md., 567; Daniels vs. Newton, 114 Mass., 530, cited and discussed. 

Held, that the action of the company would not impair the le- 
gal right of the plaintiff to recover when the policy became a 
claim. Held, that no legal injury is done by a mere refusal to - 
receive premiums and continue the policy in force. If no con- 
dition has been violated, the company must pay the penalty in 
the end, otherwise, by continuing to receive premiums with a 
knowledge of the facts, they would waive a forfeiture. Held, that 
the contract is not one where an action will lie on an implied 
promise, in case of repudiation by one party. The case differs 
from those where the contract being repudiated by one party, 
the other elects to treat it as void. The consent of both parties 
is necessary to terminate the contract. 

McKee vs. Phoenix Life Ins. Co., 28 Mo., 383 ; Howland vs. Continental 
Life Ins. Co., 121 Mass., 499 ; McAllister vs. New England Mutual Life 
Ins. Co., 101 Mass., 558 ; Haynes vs. American Popular Life Ins. Co., 69 
N. Y., 435 ; Cohen vs. New York Mutual Life Ins. Co., 50 N. Y., 610. 

The plaintiff may elect either to treat the policy as void and 
recover damages, or to sue in equity to have it declared in force, 
or to defer action until it becomes a claim. But he may not re- 
cover the premiums paid, with interest, on the ground of an im- 
plied promise, and leave the question of liability on the express 
promise open. 

Day vs. Connecticut General Life Ins. Co. 


PREMIUM. 


$192. Lire.—Non-payment ly Grove—Agent of Company or 
Insured.—Benevolent Corporation—The defendant corporation 
was organized and acting under the authority and direction of 
the Grand Lodge of the Order of D., for the purpose of a mutual 
life insurance company for the members. The Grand Lodge was 
composed of representatives of all the groves of the order. The 
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constitution of the corporation declared that every one whose as- 
sessment was not paid by his grove to the Directory managing 
the corporation and chosen by the groves, within 30 days after 
demand, should forfeit his claim to insurance, and not be restored 
until 30 days after all arrears were paid. The assessments were 
collected by the groves and paid over to the Directory. The in- 
sured had paid his assessments to his grove, but the latter had 
failed to turn them over to the Directory. eld, that the grove 
was as much the agent of the corporation as of the insured. 
Held, that the law does not favor forfeitures, and in view of the 
benevolent object of the corporation, the default of the grove can- 
not be held to work a forfeiture against the member. 


Hull, Adr., vs. N. W. Life Ins. Co., 830 Wis., 397. 
Schunck vs. Wittwen und Waisen Fund. 


Rep’d Jour’l, p. 889. 
VACANT OR UNOCCUPIED. 


$193. Fire.— Knowledge of Agent.—Liability under Policy not 
according to Agreement.—At the time of application the agent 
agreed that the house might be vacated. The premium was paid, 
and a policy forwarded to the agent, who retained it for insured 
until after the loss. Contrary to agreement and unknown to the 
insured, the policy provided that it should be void if the proper- 
ty was vacated without consent indorsed. Held, that knowledge 
of the agent was notice to the company, and the assumption of 
the risk estopped it from setting up the policy condition as a 
defense. 

Atlantic Ins. Co. vs. Wright, 22 IIl., 462. 


Held, that the insured not having seen the policy, had a right 
to assume it corresponded with the agreement, and the company 
having failed to notify him of the change, was bound by the con- 
tract. 

Case of Hartford Fire Ins. Co. vs. Webster, 69 IiL, 392, distinguished. 

St. Paul F. & M. Ins. Co. vs. Weils. 

Rep’d Jour’l, p. 912. 
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WAIVER. 


§194. Lire.—O/ prompt Payment of Premium.— Benevolené 
Corporation.—The charter of a mutual life insurance corporation, 
authorized the adoption of a suitable constitution and by-laws, 
and the making of such rules and regulations as were deemed 
necessary, and then declared that only members of any lodge of 
the order of H. in good standing should be members. Held, that 
the company was subject to the application of the same legal 
principles applicable to other mutual life companies, and there 
was nothing in the charter to forbid a waiver of forfeiture by the 
company. Forfeitures are not favored by the law, and where a 
purpose to mitigate them is indicated in the charter and consti- 
tution of an organization, a court is bound to regard them. The 
insured was a member of the lodge, through which his assess- 
ments were collected. These were in default at the time of his 
death, but were subsequently paid by a friend in pursuance to 
his request, and were received and forwarded to defendant cor- 
poration, and accepted and retained by it until after commence- 
ment of suit, with a knowledge of the facts. Held, that this was 
a waiver of forfeiture ; the case was not affected by the payment 
being subsequent to the death of insured. 

Joliffe vs. Madison Mut. Ins. Co., 39 Wis., 111. 

Erdman vs. Mutual Ins. Co. of Order of Herman’s Sons. 

Rep’d Jouyr’l, p. 893. S 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF WISCONSIN. 


SCHUNCK 


vs. 


WITTWEN UND WAISEN FUND. 


The defendant corporation was organized and acting under the authority and di- 
rection of the Grand Lodge of the Order of D., for the purpose of a mutual life 
insurance company for the members. The Grand Lodge was composed of 
representatives of all the groves of the order. The constitution of the corpo- 
ration declared that every one whose assessment was not paid by his grove to 
the Directory managing the corporation and chosen by the groves, within 30 
days after demand, should forfeit his claim to insurance, and not be restored 
until 30 days after all arrears were paid. The assessments were collected by 
the groves and paid over to the directory. The insured had paid his assess- 
ments to his grove, but the latter had failed to turn them over to the directory. 


Held, that the grove was as much the agent of the corporation as of the insured. 


Held, that the law does not favor forfeitures, and in view of the benevolent object 
of the corporation, the default of the grove cannot be held to work a forfeiture 
against the member. 


Judgment reversed. 


F. W. Corzuavusen, for Appellant. 
JosHua Srark, for Respondent. 
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Corx, J. 

The plaintiff, as widow of Adam Schunck, deceased, brings this 
suit to recover from the defendant the sum of $800. She claims that 
her husband, at the time of his death, was a member, in good 
standing, of a grove, (as it is called,) of the order of Druids in Wis- 
consin, and as such was aleo a member of the defendant corporition. 

It appears that the defendant is a corporation organized and act- 
ing by the authority of the Grand Lodge of the United Ancient Or- 
der of Druids of this State. Its name indicates its character, being, as 
it is translated, ‘‘ Mutual Widows and Orphans’ Fund.” There are 
several groves of this order in the State, which united form the Grand 
Lodge, consisting of representatives of all the groves. The groves, as 
well as the defendant, for many purposes are under the jurisdiction of 
the Grand Lodge. The defendant was obviously orginized to answer 
the ends, or serve the purpose, of a mutual life insurance company. 
Among the provisions of the constitution and by-laws, adopted by its 
management, is one which provides, that on the death of a member, 
in good standing, there shall be paid to his surviving widow, or heirs, 
the sum of $800, as life insurance. 

The funds under the control of the defendant are made up chiefly 
of dues, paid by members on admission into the order, and assess- 
ments levied upon and paid by the members on the death of a bro- 
ther. The managing authority of the defendant is termed a Direc- 
tory, which is chosen by the groves, from their members—each 
grove that has not more than seventy-five members, being entitled to 
one member in the Directory, and to an additional member for each 
additional seventy-five, or fraction exceeding one half that number. 
This Directory conducts the whole management of the defendant ; 
fixes the amount of the assessment to be paid by the members, on no- 
tice of the death of a brother ; issues through its corresponding se- 
cretary to all the groves, a demand of payment of such assessments ; 
and also determines whether the claims of the survivors of the de- 
ceased are just. Every member of a grove is obliged to contribute to 
the fund by paying his admission fee and, assessments, and is entitled 
to participate in its benefits. The admission fees and assessments are 
paid by the members to their respective groves ; the groves paying 
over all dues to the directory within thirty days after demand. There 
is also this provision of the constitution, which reads, that “every one 
whose assessment is not paid by his grove to the directory within 
thirty days after demand made, forfeits his claim to the insurance 
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sum, and he is not restored to his rights until thirty days after pay- 
ment ofall arrears is made.”’ Section 4, art. 5. 

In the case before us, it is a conceded fact that the deceased, Adam 
Schunck, had paid all assessments levied by the defend nt, and all 
lawful dues to his grove, but the grove had not paid over the same to 
the Directory, according to the requiremenis of the constitution and 
by-laws. And the question in the case is, what effect this default of 
the grove must have on the rights of the plaintiff, or liability of the 
defendant? Does it release the defendant from its ob!igation to pay 
the stipulated amount of insurance because a forfeiture had been in- 
curred ? 

On the part of the plaintiff, it is contended that inasmuch as Adam 
Schunck was at.the time of his death in good standing in his grove ; 
had paid all his dues and assessments to his grove, including assess- 
ments for the benefit of the insurance fund ; that the rights of the 
plaintiff, as his widow, in that fund was not forfeited by the neglect or 
failure of his grove to pay over for him to the directory. In other 
words, it is said that the grove must be considered as the agent of the 
defendant in collecting and remitting the assessments, and that pay- 
ment to the grove must be deemed a payment into this fund by the 
assured. We are inclined to hold that this view of the matter is in 
the main correct. At the same time it must be confessed that it is 
difficult to place a construction upon the constitution and by-laws 
which will entirely reconcile all provisions, and render them consistent 
and harmonious. This difficulty in the construction may arise from 
the fact that the constitution and by-laws were written in German, 
and the translation given us may not accurately express, in English, 
the real meaning of the words used. However that may be, certain 
it is, if we look at all the provisions of the constitution and by-laws, 
' and construe them in view of the benevolent character of the corpora- 
tion, we can hardly believe the intention was that a member who has 
paid all dues, should forfeit his rights in the fund, because of a de- 
fault of his grove, for whose acts he was in no way responsible. When 
the member paid bis assessments and dues to his grove, he had 
done all he could to prevent a forfeiture. The grove was the machin- 
ery provided for collecting and remitting such assessments to the 
directory. The grove was no more the agent of the members, to col- 
lect and remit, than it was the appointed agent of the defendant to 
perform that duty. Moreover we are to bear in mind that itis a 
settled principle, that forfeitures are not favored and are enforced 
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only where there is the clearest evidence that this is the meaning of 
the contract. Hull, adm’r, etc., vs. Northwestern L. Ins. Co., 39 Wis., 
897. The grove admits the member, collects his admission fee, and 
all assessments levied upon him, and virtually acts for the defendant 
in making the insurance contract. And if not strictly the agent of 
the defendant in these matters, it was surely the machinery devised to 
collect for the defendant all assessments. 

The provisions of the constitution and by-laws, which constitute 
the contract, should receive no technical construction in aid of forfei- 
tures. This would be contrary to the spirit and benevolent object of 
the order. Consequently we hold that the default of the grove to pay 
over to the Directory the moneys received by it from the husband of 
the plaintiff did not work a forfeiture. The case is peculiar in its cir- 
cumstances, and has to be determined rather upon general principles 
as applicable to the constitution and by-laws, than upon any single 
provision. The constitution and by-laws are so inartistically drawn 
that, as we have already said, it is difficult to give them a very con- 
sistent interpretation. 

The judgment of the county court is reversed and the cause ree 
manded for a new trial. 





Erdman ts. Mutual Ins. Co. 


SUPREME COURT OF WISCONSIN. 


EVA ERDMAN 
US. 


MUTUAL INS. CO. or rae Orver or Herman's 


Sons, or Wisconsin.* 


The charter of a mutual life insurance corporation, authorized the adoption of a 
suitable constitution and by-laws, and the making of such rules and regulations 
as were deemed necessary, and then declared that only members of any lodge 
of the order of H. in good standing should be members. 


Held, that the company was subject to the application of the same legal principles 
applicable to other mutual life companies, and there was nothing in the char- 
ter to forbid a waiver of forfeiture by the company. 


Forfeitures are not favored by the law, and where a purpose to mitigate them is 
indicated in the charter and constitution of an organization, a court is bound 
to regard them. 


The insured was a member of the lodge, through which his assessments were col- 
lected. These were in default at the time of his death, but were subsequently 
paid by a friend in pursuance to his request, and were received and forwarded 
to defendant corporation, and accepted and retained by it until after coms 
mencement of suit, with a knowledge of the facts. 

Held, that this was a waiver of forfeiture ; the case was not affected by the pay- 
ment being subsequent to the death of insured. 


Judgment affirmed. 


D.S. Weaa, for Appellant. 
F. W. Corzuausen, for Respondent. 


Coreg, J. 
In the view which we have taken of this case, it is unnecessary to © 
decide whether the first and second errors assigned for a reversal of 
the judgment be well taken or not. Those errors relate to the exclu- 
sion of evidence given, or offered, as to the practical construction of 
the charter and constitution by members and officers of the defend- 
ant corporation, as bearing on the question when a member was in 
* Decision rendered July 23, 1878. 
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good standing so as to be entitled to the benefit of the insurance 
money. It is said to be the clear intent of the charter and constitution, 
that the insurance should be recovered only when a member, at the 
time of his death, was in good standing, and had fully paid all assess- 
ments ; and, it is insisted that in no other contingency can an obliga- 
tion on the part of the defendant to pay, possibly arise. Upon exam- 
ination of the charter, we fail to discover any intent to create a con- 
tract liability, and to fix absolutely the conditions and circumstances 
when, it will arise. In other words, we suppose the company is sub- 
ject to the application of those legal principles applicable to other 
mutual life insurance companies. Doubtiess the defendant might 
waive a forfeiture in a given case. The charter gives the corporation 
power to adopt, for its government and the management of its affairs, 
a constitution and by-laws, and to make such rules and regulations 
as may be deemed necessary to carry into effect the objects of the 
association, and then proceeds to declare, that only members in good 
standing of any lodge of the order of Herman’s Sons, in this State, 
shall be members of the corporation. Sections 4, 5, ch. 189, P. & L. 
Laws, 1871. The charter evidently contemplates that members of 
the order, in good standing, asa rule, will be beneficiaries of the fund. 
But there is no provision, either in the charter or constitution, as we 
understand them, which prevents the company from waiving a de- 
fault on the part of any of its members. “A party always has the 
option to waive a condition, or stipulation, made in his own favor. 
The company was not bound to insist upon a forfeiture, though in- 
curred, but might waive it.” Bradley J., in Knickerbocker Life Ins. 
Co. vs. Norton, 10 Chicago Legal News, p. 363. 

So, assuming for the purposes of this case, as we may do, that 
Erdman, the husband of plaintiff, was in default in paying his as- 
sessmeut, still the question arises, do not the facts show that the com- 
pany waived that default by receiving and retaining the money, under 
the circumstances, with the full knowledge of the facts? There is no 
controversy about the facts on which the question of waiver depends. 
It appears that Erdman was killed by an accident at Racine, on the 
afternoon of February 20,1877. At the time he was a member of 
Armin Lodge, of Milwaukee, and there was unpaid the quarter’s due 
to his lodge, and the last seven asses-ments made by the defendant 
company. On the evening of the 20th, the regular weekly meeting 
of the lodge was held. Ou the 19.b, Erdman, anticipating that he 
would not be able to attend the meeting the next evening, gave a 


os 


brother member, by the name of Eggers, $2 to pay his dues, with the 
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request that if more shculd be due, that Eggers should advance the 
excess. It appears that the quarterly dues amounted to $1.50, and 
the assessments to $3.50. This entire amount, $5, was voluutarily 
paid by one Wagner, to the financial secretary of the lodge, at the 
meeting cn the evening of the 20th. Wagner had been requested by 
Eggers to make this payment, as the latter could not attend, and 
Wagner did so out of his own funds. The lodge had been informed 
at this time of Erdman’s death, and had appointed a committee to 
receive his remains. The Armin Lodge transmitted the money to 
the secretary of the defendant, February 23d, who entered it on his 
books to the credit of Erdman. On the 6th of March, a question 
having arisen in the Armin Lodge as to whether Erdman was in de- 
fault, a committee was appointed to ascertain and report the facts 
about the payment of the $5 for Erdman. 

The committee reported March 13tb, that Erdman had given the 
money to Eggers to pay his dues and assessments ; the lodge ordered 
its secretary to make out the ordinary certificate of the death of Erd- 
man, and that he was in good standing in the lodge, aud send it, 
together with the testimony taken before the committee, to the secre- 
tary of the defendant ; ull of which was done on the 16th of that 
mouth. So it seems that the defendant, with the full knowledge of 
ail the facts as to the time and manner of the payments of this 
money, accepted and retained it long after the commencement of this 
suit. “Lhis certainjy amouuted to a waiver. of the forfeiture, if one 
had occurred. Joliffe ve. Madison Mutual Ins. Co., 39 Wis., 111. For 
both the lodge, which was the agent of the defendant for that pur- 
pose, received and transmitted, and the defendant itself accepted and 
retained, the money after notice of the death of Erdman, aud with 
the full knowledge of all the facts relating to the payment. The case 
comes fully within the priuciple of the above decision. It is sug- 
gested by the learned counsel for the defendant, that an acceptance 
by the company of part of the premium on the fire insurance policy, 
was held a waiver in the Joliffe case on the pecwiiar language of the 
policy, und that the decision does not therefore apply to the case before 
us. Jt is true, Mr. Justice Lyon alludes, in the opinion, to the pecu- 
liar terms of the contiact, but the waiver is put distinctly and clearly 
on the ground, that as the company had accepted the cash premium 
after the default and notice of loss, this operated as a waiver of the 
susper.sion clause in the policy. ‘Lhe same principle is decided by 
the Supreme Court of the United Siates in Kuickerbocker Ius. Co. vs, 
Nortcn, supra. ‘hat was au action on a policy of life insurance 
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where there had been an extension by the agent of the time for the 
payment of the premium, and it was held that the forfeiture for the 
non-payment had been waived. 

We have already said, there was nothing in the charter of the de- 
fendant which rendered the doctrine of waiver inapplicable to it. We 
therefore hold, that the legal effect of accepting and retaining the 
money paid on behalf of Erdman, with a full knowledge of the facts, 
operated as a waiver of the forfeiture. We reach this conclusion 
more readily in view of the elementary doctrine that forfeitures are 
not favored in the law, and because several provisions of the consti- 
tution and by-laws seem calculated, if not altogether to prevent, cer- 
tainly to mitigate, a forfeiture resulting from the non-payment of 
dues. For instance, one section of the constitution declares that 
every member of the order shall be a member of the insurance com- 
pany, so long as he shall pay assessments promptly (sec. 3;) another 
provides that a member suspended for non-payment of his dues may 
be readmitted to his lodge either upon paying all assessments which 
were made during his suspension, or the initiation fee appertaining 
to his age (sec. 1;) another provides, that a brother who is indebted 
for six months’ dues, and does not pay within fourteen days, on the 
request of the secretary, shall be forthwith stricken from the list of 
members (sec. 1, art. 14 ;) while the by-laws contain several provi- 
sions prescribing the terms and conditions upon which a member, who 
is in arrears for his dues and fines, may be restored to his rights in 
the company. Now it would be doing violence to the spirit of these 
provisions, and the benevolent object of the order, not to lay hold of 
any act or circumstance which indicated an intention on the part of 
the defendant to waive the forfeiture. 

It is claimed, that as Erdman died while in arrears, payment could 
not have the effect to revive the contract. But the doctrine of waiver 
goes upon the ground that the contract is continued in existence ; 
that while a cause of forfeiture might have occurred, yet the company 
did not elect to take advantage of it. This disposes of all the ma- 
terial questions in the case. 

Judgment of the county court is affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF INDIANA. 


JOHN C. PRATHER 
vs. 


MICHIGAN MUTUAL LIFE INS. CO.; 


Where the defense to a suit on a life policy is that the plaintiff murdered the in- 
sured to obtain the insurance money, the burden of proof is on the com- 
pany, but the quantum of evidence required is not the same as in a criminal 
prosecution ; a fair preponderance of evidence is sufficient to sustain the de- 
tense. 


Statement of Case. 


On the 31st day of December, 1875, the Michigan Mutual Life In- 
surance Company of Detroit, issued a policy insuring the life of Mary 
Prather, of Jackson Co., Ind., in the sum of $3,000, payable to her 
husband, Jno. C. Prather, in case of death. 

On the 25th day of October, 1876, the insured was taken suddenly 
sick, and died in about six hours, and was buried the next day. 

Suspicious circumstances connected with her death coming to the 
knowledge of the company, led it to investigate as to the cause of 
death, 

Analysis disclosed the presence of arsenic in the stomach, and 
suspicious circumstances pointing to the husband as the poisoner, he 
was indicted and tried for the crime, but acquitted. This suit to re- 
cover the insurance was subsequently brought and successfully de- 
fended, on the ground that the plaintiff had poisoned his wife to ob- 
tain the insurance. 


Marsuatt & Brown, of Seymour, Ind., and Finca & Fincg, of In- 
dianapolis, for Plaintiff. 





898 Report of Decisions. { Dre, 


D. Overmerer, of North Vernon, Ind., and McMaster & Borcr, of 
Indianapolis, for Defendant. 


Charge to the jury, by Gresnam, J. 

Gentlemen of the jury : This is an action brought by the plaintiff, 
John C. Prather, against the defendant, the Michigan Mutual Life 
Insurance Company, on a policy of insurance, issued by the defend- 
ant, on the life of Mary C. Prather, on the 31st day of Deeember, 1875, 
for three thousand dollars, for the benefit of the plaintiff. The de- 
fenses are : First, that Mary C. Prather died of arsenical poison, will- 
fully administered by the plaintiff. Second: that Mary C. Prather 
committed suicide. By these pleas the defendant admits the allega- 
tions of the complaint ; and unless it has proved one or both pleas by 
a fair preponderance of the evidence, you will find for the plaintiff. 
The plaintiff is not on trial before you on a charge of murder by ad- 
ministering to his wife arsenical poison. There can be no finding 
against the accused ina criminal trial, unless the jury are satisfied be- 
yond a reasonable doubt of his guilt. Even if you are not satisfied 
beyond a reasonable doubt that the plaintiff's wife died of arsenical 
poison administered by her husband, yet if you think there is a 
fair preponderance of the evidence in support of that defense, your 
verdict should be for the defendant. But while this distinction exists 
between criminal and civil cases as to the rule of evidence, it is well 
to bear in mind that the defense of willful poisoning is a very grave 
charge, and should be supported by clear and satisfactory proof. 

Certain facts and circumstances in this case seem to be conceded, 
viz. : That Mrs. Prather became suddenly ill early in the morning of 
tle day of her death ; that there was severe and painful vomiting, 
and some purging, befure Dr. Davis arrived, about ten A. M. ; from 
which time until death, about one P. M., the patient remained in a 
colla; sed state, pulseless, complaining of burning pains in the 
stomach, unquenuchable thirst, nothing being raised by vomiting but 
a greenish, glairy mucus; that at the post mortem, some ten days 
after death, after being ligated or tied at either end, the stomach 
was removed and placed in a glass jar ; that some three or four days 
later, Dr. Jameson, admitted to be a competent chemist, analyzed two 
thirds of the stomach and contents, discovering therein 0.07 grains 
of arsenic ; that upon opening the stomach for analysis it was found 
to contain a quart or more of greenish mueus in a jelly form{;*that 
the inner coating of the stomach was thickened, enlarged, with blood 
and grayish spots, sc.ttered here and there over it. Dr. James n 
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says these symptoms before death, and the appearance and condition 
of the stomach after death—to say nothing of the arsenic found 
upon analysis—were recoguized evidences of arsenical or other 
poison. 

If you believe that Mrs. Prather died of arsenical poison, and 
that there was no arsenic in the medicine compounded on Dr. Charl 
ton’s prescription, how is the poison tu be accounted for? The 
plaintiff testified that himself, his wife, and three small children, the 
oldest less than nine years of age, constituted the entire family ; that 
there was no servant or other person in the house ; thut with the as- 
sistance of the plaintiff the deceased prepared and cooked the break- 
fast. The theory that the small children administered the poison 
you will hardly entertain ; in fact it is not relied on by the plaintiff. 
The plaintiff testified that his wife told him she took one of the pills 
prescribed by Dr. Charlton and directly became ill. She said noth- 
ing about taking other medicine or drugs, by mistake or otherwise. 
Did Mrs. Prather commit suicide by taking arsenic without the 
knowledge of her husband? If she did not, who had the best 
opportunity to administer the poison to her that morning—for you 
will hardly conclude, from the evidence, that the arsenic was taken as 
early as the evening before. In this connection, you will bear in 
mind, Dr. Charlton testified that on his request the plaintiff, about 
the time of the post mortem, promised to bring or send to him the 
medicine he—(Dr. Charlton)—had prescribed, and that the promise 
was never kept. Tuis part of Dr. Charlton’s evidence, however, was 
contradicted by the plaintiff, and the plaintiff further told you that 
he sent the medicine to his attorneys, Messrs. Finch & Finch, at 
Indianapolis. If the plaintiff did make this promise to Dr. Charlton, 
why did he fail to keep it? It is not unfair to assume that Messrs, 
Finch & Finch took proper steps to ascertain whether the medicine 
contained anything that would have caused the death of Mrs. Prather. 
If Messrs. Finch & Finch learned by analysis that this medicine 
contained arsenical or other poison in sufficient quantity to destroy 
human life, why was that fact not proved? The fact that all, or 
nearly all, the medical experts testify that there was nothing in the 
medicine prescribed by Dr. Charlton, if taken as prescribed, which 
could have caused death, will also be considered in this connection. 
Dr. Charlton’s prescriptions were as follows : 


Subnitrate of bismuth 1 drachm. 
Sulphate of quinine ... 24 scruples. 
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Extract of nux vomica.......... Nébs be eemenne 10 grains. 
Extract of gentian, sufficient quantity to make a pill mass— 
made into thirty pills—one to be taken before each meal. 


Bromide of potassium...... 
IG so oka Nennnewnsdcens scees occcncces coos 3 02, 
Fluid extract of valerian 
Tinct. of digitali 
Dose—one half tablespconful three times a day. 


It was insisted during the progress of the trial, and also in the argu- 
ment, that the post mortem and analysis were unfair to the plaintiff ; 
that he should have been present on one or both occasions ; that the 
agents of the defendant, including the attorney, had too much to do 
at the post mortem, and also with the analysis ; and that there was too 
much opportunity for the introduction of arsenic into the stomach 
after its removal from the body. 

You will remember that the medical experts, with perhaps one 
exception, Dr. Stevens, testified that the thickened condition of the 
inner coating cf the stomach, with the blood and grayish spots inter- 
spersed over it, and the amount of jellied mucus found with‘n it, 
all strongly indicated that arsenic had been introduced before death, 
and that the introduction of arsenic into the stomach after death 
could not bave brought about those conditions. 

You heard the testimony of the insurance agents, the coroner and 
the physicians, including Dr, Jameson, and it is for you to say, even 
admitting that the post mortem was conducted in a somewhat irregu- 
lar and careless manner, whether there is anything in the case which 
supports the belief that any one in the interest of the insurance com- 
pany introduced arsenic into the stomach after death. 

The judgment of the State court granting the plaintifi’s first wife 
a divorce, and allowing her two thousand five hundred dollars 
alimony, and the subsequent proceedings in the State court, includ- 
ing the sale of the plaintiff’s real estate, and finally, the judgment of 
ouster against him, and his svbsequent letters to his relations, 
spexking of his embarrassments and need of money, were admitted as 
tending to show a motive for the crime. The circumstance that the 
deceased was living with the plaintiff at and before the time of the di- 
vorce, that the plaintiff made uusuccessful efforts to get her to leave, 
that she refused to go unless he paid her eight hundred dollars, and 
that they were subsequently married, wire admitted in evidence as 





1878.] Prather vs. Manhattan Mut. Life Ins. Co. 901 


tending to show that the plaintiff was wanting in affection for the de- 
ceased. But you will not forget, in this connection, that a number of 
the plaintiff’s neighbors, and some of the deceased’s relations, testified 
that the plaintiff and deceased, after their marriage, apparently lived 
happily together ; that no discord or want of affection was ever ob- 
served, and that the plaintiff was liberal in providing for the de- 
ceased’s wants and comforts. In addition to this you have heard the 
testimony of the plaintiff, that he and the deceased lived together 
on terms of mutual affection, and that he never administered to her 
any arsenical or other poison. 

Counsel for defendant referred to certain things in the conduct of 
the plaintiff, tending to show guilt : thus, his language at the time he 
was informed she was to be taken up, and his subsequent actions for 
some days following that event. It was siid that the plaintiff’s con- 
duct indicated remorse, and dread of exposure and punishment ; 
while on the other hand, it was argued that men were not all alike : 
that some were naturally more affectionate than others, that some 
were less affected by the loss of mere friends and relations than others. 
We all know that it is not unusual to find people going about their 
ordinary avocations the next day after the burial of near relatives. 
It is for you to say whether there was anything in the conduct of the 
plaintiff at Seymour, when first informed that his wife’s body was to 
be taken up for a post mortem examination, that indicated guilt or 
remorse for anything he had done. 

If you find from the evidence that the deceased committed suicide, 
or that her husband murdered her by poisoning, your verdict will be 
for the defendant. 

If, on the other hand, you are not satisfied that the defendant has 
a clear preponderance of the evidence in support of one or both of 
these defenses, then your verdict will be for the plaintiff for the 
amount of the policy, and interest at the rate of six per cent, after 
60 days from the time proof of death was furnished to the company. 

If you find that Mrs. Prather committed suicide, there is no evi- 
dence which will warrant you in finding that at the time she was 
insane. 

Mr. Frxcu.—I wish your honor would instruct the jury that the 
presumption of law is that the plaintiff did not kill his wife, and that 
the presumption of law is that she did not kill herself. 

Tue Covrt.—I have instructed the jury that the burden is on the de- 
fendant ; that the defendant has assumed the burden, and must satisfy 
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the jury by a clear preponderance of the evidence that Mary Prather 
either committed suicide or was murdered by her husband. 

Jupcr Fixcu.—I wish to suggest this: that if the jury cannot ac- 
count for the death at all, then they must find for the plaintiff. 

Tue Court.—That is included in what I have already said. 

The plaintiff’s position is, that before the policy was issued, his land 
had been sold and a deed executed by the sheriff to the purehaser, 
and that therefore this debt of three thousand dollars, which it had 
grown to be, could have been no motive for the taking out of a 
p‘licy and subsequent poisoning of the wife to get the money. 

I cannot give you that charge, for this reason ; if, in fact, the plain- 
tiff was anxious about the judgment, which had stood for some time, 
if dming this time he remained in possession, refusing to quit, and 
was still in possession when the deed was made and policy taken out, 
I leave it to you to say whether the anxiety which had been created 
on his mind by this liability for the sum of three thousand dollars 
and the loss of his real estate, might or not have operated to induce 
him to get the insurance and afterward take the life of his wife to get 
the money to reimburse himself. 

Juper Fixcu.—I want your honor to say to the jury, as a question 
of law, that when that deed was obtained, the right of redemption 
was lost. 

Tue Covrt.—There is no doubt about that. Of course there was 
no right of redemption any longer. He had lost his land, and the 
only question then was, whether, having lost it on aceount of his re-~ 
lations with the deceased, that fact may have operated as a motive, 
aud if so, to what extent, to commit the crime. 

If you find for the plaintiff, the form of your verdiet will be : ‘‘ We, 
the jury, find for the plaintiff, and assess his damage at $ oe 

If you find for the defendant the form of your verdict will be : “ We, 
the jury, find for the defendant.” 





1878. | Day vs. Conn. General Life Ins. Co. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


January Term, 1878. 


ALBERT DAY 
vs. 


CONNECTICUT GENERAL LIFE INS. CO. 


The tender of premium on a life policy was refused on the ground that the condi- 
tion regarding intemperance had been violated, and the policy was void. Suit 
was brought by the assignee to recover the premiums paid, with interest, upon 
an implied promise to receive the premiums and keep the policy in force. ‘The 
poliey contained no other express promise than to pay the amount on the death 
of the insured. 

Held, that the law will not raise a contract by implication unnecessarily, and 
where substantial justice can otherwise be done, 

Held, that the action of the company would not impair the legal right of the plain- 
tiff to recover when the policy became a claim. 

Held, that no legal injury is done by a mere refusal to receive premiums and con- 
tinue the policy in force. If no condition has been violated, the company must 
pay the penalty in the end, otherwise, by continuing to receive premiums with 
a knowledge of the facts, they would waive a forfeiture. 

Held, that the contract is not one where an action will lie on an implied promise, 
in case of repudiation by one party. The case differs from those where the 
contract being repudiated by one party, the other elects to treat it as void. 
The conseut of both parties is necessary to terminate the contract. 

The plaintiff may elect either to treat the policy as void and recover damages, or 
to sue in equity to have it declared in force, or to defer action until it becomes 
aclaim. But he may not recover the premiums paid, with interest, on the 
ground of an implied promise, and leave the question of liability on the ex- 
press promise open. 

Arrest of judgment ordered. 


Statement of the Case by Ed. Ins: Law Journal. 


The defendant company refused to accept the annual premium 
when it came due, and to continue the policy in force, on the ground 
that the party insured had become habitually intemperate, thereby 
violating one of the conditions. The plaintiff held the policy by as- 
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signment, and brought suit to recover the premiums paid, with inter- 
est, upon an implied promise of the company to receive the pre- 
miums and continue the policy in force. 


C. E. Perris and J. C. Day, for Plaintiff. 
H. C. Roprnson and C. J. Corz, for Defendants. 


CARPENTER, J. 

This action is brought upon a policy of life insurance. The policy 
is recited in the declaration. It is there averred that the defendants 
assumed and faithfully promised to perform all the stipulations and 
agreements in said instrument on their part to be performed, and to 
keep the said policy in force for the term of the whole continuance 
of the life of the said Colt, upon the terms and conditions therein 
set forth. It then alleges payment of the annual premiums until Octo- 
ber 28, 1872, on which day another payment fell due for the year then 
next ensuing, and a tender of the amount due that day, and a refusal 
of the defendants to receive it. It also alleges an express declaration 
by the defendants that they would not longer continue said policy in 
force, and that the same had ceased and determined, and had be- 
come null and void. A verdict was rendered for the plaintiff, and 
the defendants filed a motion in arrest for the insufficiency of the 
declaration. The questions arising on the motion were reserved for 
the consideration of this court. 

It is not claimed that the alleged promise to keep the policy in 
force is found in terms in the policy. The only express promise 
found therein is to pay the policy upon the death of the insured ; a 
contract to pay in the future a certain sum of money. But it is 
claimed that there is an implied promise to receive the premiums 
and keep the policy in force, and a breach of this implied promise 
constitutes the plaintiff's whole cause of action. 

“Implied contracts,” says Blackstone, “are such as reason and 
justice dictate, and which, therefore, the law presumes that every 
man undertakes to perform.” “Implied contracts are those which 
are raised by operation of law.” 1 Swift’s Digest, 175. The law 
raises no contract by implication unnecessarily. Therefore when 
substantial justice may be done without it, if the party in whose be- 
half it is claimed does not need it to protect him in the enjoyment of 
some legal right, and the party against whom it is claimed does not 
otherwise obtain some unfair and illegal advantage, no contract will 
be implied. Let us test this case by an application of these principles. 
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The plaintiff purchased this policy with knowledge of the nature of the 
contract, the conditions therein contained, and the obligations thereby 
imposed. He assumed the liabilities and risks growing out of the 
conditions without any expectation of receiving anything in return 
until the policy by its terms should become payable. When it does 
become payable the defendants must pay it unless they have a legal 
defense. If the policy had become null and void, as the defendants 
claimed, that would be a legal defense. But the jury found against 
the defendants on that claim, and the question recurs as to the legal 
effect of refusing to receive the premiums, and improperly declaring 
the policy void. These were the defendant’s acts alone, not only 
without the concurrence of the plaintiff, but against his wishes. It 
certainly requires no argument to show that neither of these acts, nor 
both combined, would be any defense to the action. The plaintiff, 
then, would possess all his legal rights unimpaired, notwithstanding 
the action of the defendants. 

But it may be said that the refusal of the defendants to accept the 
premium and recognize the continued existence of the policy, raises 
a doubt as to its validity, and throws a cloud, so to speak, over the 
plaintiff's property. This may be so; but the claim that a contract 
has become null and void by reason of the violation of some condi- 
tion therein contained, is not an invasion of the legal rights of the 
other contracting party. If the claim is not well founded, the party 
claiming it will take nothing by it, and the legal rights of the other 
party will remain unimpaired. This must be true of most contracts ; 
hence there will be no occasion to invoke the aid of the law to im- 
ply a contract in addition to that expressed by the parties. 

If, however, by reason of the peculiar nature of this contract, and 
the length of time which may elapse before a suit can be brought on 
the express promise, there is danger that the party may be preju- 
diced, perhaps a court of equity upon a proper petition might have 
power to determine the question of forfeiture in advance, and if found 
not to exist, to declare the policy to be in full force. But however 
this may be, we think it is quite clear that justice may be done, and 
the rights of the plaintiff fully protected, without resorting to an im- 
plied contract. Nor can it be successfully claimed that the defendants 
by their action obtained any undue or illegal advantage. If they 
were mistaken in their claim that the policy was forfeited, and if it 
be true that the policy, notwithstanding such claim, remains in full 
force, and that the defendants in due time will be liable thereon, the 
result of the defendant’s course will simply be the loss of interest 
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more or less on the premiums. The advantages of such a result 
would be with the plaintiff and not with the defendants. 

Again : The law raises an implied contract ordinarily, and perhaps 
always, for the purpose of carrying into effect the presumed intention 
of the parties. When, therefore, the consequence will be something 
entirely different from that contemplated by the parties, or if the 
court cannot clearly see that the probable consequences were in- 
tended by the parties, no contract will be implied. 

Let us apply this test. We will suppose that the defendants really 
and in good faith claimed that the policy was forfeited by a breach 
of the conditions. They could not recewe the premium without 
thereby waiving the forfeiture ; and if they could, common fairness 
would require that they should give notice of their intention to claim 
the forfeiture, and decline to take the premium. Now, according to 
the plaintiff's claim, they could not do this, if unsuccessful, without 
forfeiting all their advantages in the contract ; yea more, they not 
only lose all profits, but they have actually carried the risk during 
all the time the policy was in force. It is in the nature of a penalty 
for making a legal claim in good faith in a court of justice. It can- 
not be presumed that the parties intended this. Penalties and for- 
feitures hre odious to the law, and where they are necessarily involved 
in the consequences of an implied contract, no contract will be im- 
plied. But if there is no forfeiture in respect to just profits, the rule of 
damages being, instead of the premiums paid, with interest, the plain- 
tiff’s proportion of the reserve, even then the contract would seem to 
be terminated with a loss to the company of all future profits. The 
law will not presume that that was the intention of the parties. If 
the contract was not terminated, then a more serious objection to an 
implied contract arises : a possible liability on both an implied and an 
express promise—in other words, a liability to refund the premiums 
or pay the value of the reserve on an implied promise, and ultimately 
to pay the sum named in the policy on the express promise. 

We think, therefore, upon principle, that the law raises no such con- 
tract as the plaintiff contends for. 

We are also of the opinion that the authorities cited in support of 
the plaintiff's claim are not exactly in point, and do not support the 
conclusion arrived at. The leading cases are Hochster vs. De La 
Tour, 20 E. L. & E., 157, and Frost vs. Knight, Law Reports, 7 Exch., 
111. The first was an action on a contract to employ the plaintiff as 
a courier to commence at a certain day. Before the time arrived the 
defendant repudiated the contract, and declared he would not per- 
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form it. It was held that the plaintiff might treat thatas a breach, 
and sue as for a breach of the contract before the time appointed for 
it to commence. The ground of the decision will appear from the 
following, which we copy from the opinion of Lord Campbell, C. J. 

“ But it cannot be laid down as a universal rule that where by agree- 
ment an act is to be done on a future day no actioncan be brought 
for a breach of the agreement till the day for doing the act has ar- 
rived. If a man promises to marry a woman on a certain day, and 
before that day marries another woman, he is instantly liable to 
an action for breach of promise of marriage. Ifa man contracts to 
execute a lease on and from a future day for a certain term, and be- 
fore that day executes a lease to another for the same term, he may 
be immediately sued for breaking the contract. So if a man con- 
tracts to sell and deliver specific goods on a future day, and before 
the day he sells and delivers them to another, he is immediately 
liable to an action at the suit of the person with whom he first con- 
tracted to sell and deliver them. One reason alleged in support of 
such an action is, that the defendant has before the day rendered it 
impossible for him to perform the contract at the day ; but this does 
not necessarily follow ; for prior to the day fixed for doing the act the 
first wife may have died ; a surrender of the lease executed might be 
obtained ; and the defendant might have repurchased the goods so 
as to be in a situation to sell and deliver them to the plaintiff. An- 
other reason may be, that where there is a contract to do an act on a 
future day, there is a relation constituted between the parties, in the 
meantime, by the contract, and that they impliedly promise that in 
the meantime neither will do anything to the prejudice of the other 
inconsistent to that relation. As an example, a man and woman en- 
gaged to marry are ‘affianced to one another during the period be- 
tween the time of the engagement and the celebration of the marriage. 
In this very case of traveler and courier, from the day of the hiring till 
the day when the employment was to begin, they were engaged to each 
other, and it seems to be a breach of an implied contract if either 
of them renounces the engagement. 

Here the words “impliedly promise ” and “implied contract” are 
used in a very general sense, and not as indicating technically a 
promise or agreement on which an action can be brought. They 
seem to be used to indicate not an independent agreement, but 
something incident to and forming a part of the express promise, and 
inseparable from it, a breach of which was regarded as evidence of 
or equivalent to a breach of the express contract. The action, it 
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will be observed, was not brought on an implied contract not to “re- 
nounce the engagement,” but on an express promise to hire the 
plaintiff. So too, of the examples put by way of illustration, Lord 
Campbell does not say that an action will lie on an implied promise 
not to lease to another, or not to sell and deliver the goods to an- 
other, but on the express promise to lease, or to sell and deliver goods 
to the plaintiff. 

The case of Frost vs. Knight was an action on a promise to marry 
on the death of the defendant’s father. While the father was yet 
living the defendant broke off the engagement. It was held that an 
action would lie immediately. The court says that by the contract of 
matriage a “new status, that of betrothment, at once arises between 
the parties. This relation, it is true, has not by the law of England 
the same important consequences which attached to it by the canon 
law, and the law of many other countries. Nevertheless it carries 
with it consequences of the utmost importance to the parties. Each 
becomes bound to the other; neither can consistently with such a 
relation enter into a similar engagement with another person ; each 
has an implied right to have this relation continued till the con- 
tract is finally accomplished by marriage.” Here too it will be ob- 
served there is no intimation that a suit may be brought for a breach 
of an implied agreement, but substantially the same language is 
used, and in the same sense, and for the same purpose, as that used 
in Hochster vs. De La Tour. It will be remembered also that the ac- 
tion was not brought on an implied promise not to marry another 
person, but on the express promise to marry the plaintiff. In this 
case it is different. The action is not brought on the express promise 
which the defendants entered into to pay money, but on an alleged 
implied promise to receive the premiums and keep the policy in 
force. 

The cases referred to are leading cases on the subject of maintain- 
ing actions on promises before the time arrives for their performance. 
They have been followed by some of the American courts. In Butis 
vs. Thompson, 42 N. Y., 246, they were apparently followed, but in 
Freer vs. Denton, 61 N. Y., 492, a majority of the court of commis- 
sioners hesitated, and it may be regarded as an open question in that 
state. In Dugan vs. Anderson, 36 Md., 567, the question was dis- 
cussed but not decided. In Massachusetts they have been rejected, 
and the soundness of the principle upon which they rest questioned. 
Daniels vs. Newton, 114 Mass., 530. 

We have now no occasion to say whether, in a case exactly in point, 
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we should or should not follow them, and purposely leave it an open 
question. We would remark, however, that the cases seem to estab- 
lish the proposition that an action may be brought upon a contract in 
advance of the time fixed for its performance, when the conduct of 
the other party has been such as to work a practical destruction of 
the contract, or to deprive the plaintiff of all benefit to be derived 
therefrom. 

The execution of a lease, and the sale of goods to another party, 
and the marrying another, seem to be cases of this character, notwith- 
standing the criticism of Lord Campbell. The parties had placed 
themselves in a position in which it was impracticable for them to 
fulfill the contract, and which rendered it morally certain that they 
would not and could not perform it. Not so in the present case. 
Nothing done by the defendants rendered it impossible for them to 
perform their contract, or in any way interfered with the payment of 
money when it should become due. The cases referred to were not 
contracts for the payment of money. One was a contract for hiring, 
the other was an agreement to marry. When in the one case there 
was a declaration by one party that he would not hire, and that was 
accepted by the other as an end of the contract, and in the other 
case one party married another person, there was in each case a 
pretty effectual and substantial breach of the contract. The thing 
agreed to be done could not or would not be done, and nothing was 
left but for the party in fault to compensate the other in damages. 
The damages can be ascertained perhaps as well in an action brought 
before the time for performance as afterward. Hence an action on 
the express contract for a breach has been maintained. In this case . 
the contract is to pay money at a future day. Until that day arrives 
there can be no breach. The party promising may cease to exist or 
become bankrupt before the day, so that it will be morally certain 
that the contract will not be performed ; but that is no breach, and 
will not justify the bringing of an action on the contract. 

No act of the promissor in a case like this, without the consent of 
the promisee, will rescind or terminate the contract, and no act of his 
before the time will amount to a breach. The declaration that he 
will not pay, or cannot pay, does not relieve him of his obligation. That 
still remains in force, and when the time arrives, if of sufficient pecu- 
niary ability, he may be compelled to perform specifically—that is, to 
pay the money. The reason that he gives why he will not pay, that 
the promisee had done some act or omitted to do something whereby 
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the contract is forfeited, does not strengthen the claim. The reason 
may or may not be true. If it is true, that of itself ends the con- 
tract, and no action can be maintained at any time. If it is not true, 
the claim amounts to nothing. 

It is no invasion of the legal rights of the other party as the con- 
tract still remains in force. The claim of the plaintiff, therefore, is 
really this: if an insurance company makes a claim that the policy is 
forfeited by a breach of some condition contained therein, and the 
claim is not maintained, the policy is thereby converted into a con- 
tract to pay money at an earlier day, or that some obligation to pay 
money arises by implication of law dehors the express contract, and 
in some measure independent of it, which may be enforced immedi- 
ately. Neither position is tenable, and neither can be maintained 
upon principle or by authority. 

This case is also to be distinguished from a class of cases where 
both parties concur in treating a contract as rescinded, or, what is the 
same thing, where one party repudiates the contract and declares 
that he will not perform it, and the other thereupon elects to treat 
the contract as at an end, and brings an action as fora breach. In 
such cases actions may be maintained either on the express contract 
or on an implied contract. Where one party has paid money or per- 
formed services for which he has not received a fair equivalent, the 
law will, if need be, imply a contract to refund or pay what is equita- 
bly due, in order to prevent injustice ; and this principle has been ap- 
plied to insurance cases. 

In McKee vs. Phoenix Life Ins. Co., 28 Mo., 383, it was held that if 
the defendant company wrongfully determined the contract by refusing 
to receive a premium when due, then the plaintiff had a right to treat 
the policy as at an end, and to recover all the money she had paid 
under it. 

In Howland vs. Continental Life Ins. Co., 121 Mass., 499, the pre- 
mium fell due on Sunday and payment was tendered on Monday and 
refused. A suit was brought eleven months afterward, with no pre- 
vious notice to the company, that the plaintiff elected to abandon the 
policy. The court held that the suit could not be maintained, on the 
ground that the election was not within a reasonable time. In Mc- 
Allister vs. New England Mutual Life Ins. Co., 101 Mass., 558, the in- 
sured refused to pay a premium note, and declared “he would not 
have anything more to do with the insurers, and abandoned the whole 
thing ; but he retained the policy and the insurers retained the note ; 
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nor did it appear that they consented to the abandonment. It was 
held that the policy remained in force. 

These authorities show—and that alone is the purpose for which we 
cite them—that in order to terminate the policy in such cases the 
concurrence of both parties is necessary. 

In Haynes vs. American Popular Life Ins. Co., 69 N. -Y., 435, the 
company refused to receive the premiums, claiming that the policy 
had lapsed. The plaintiff brought an action against the company to 
have the policy adjudged in force, and obtained judgment. The 
judgment was affirmed by the Court of Appeals. In Cohen vs. New 
York Mutual Life Ins. Co., 50 N. Y., 610, it was held that the court 
might exercise equity powers and declare the legal status of the 
parties. 

Thus it would seem that a person situated as the plaintiff was, 
may choose between two remedies. 

1. He may elect to consider the policy at an end ; in which case, 
with a declaration containing proper averments, he may recover the 
equitable and just value of the policy. He ought not to recover more, 
as the policy was terminated by mutual consent ; and it does not 
seem to be a case where either party ought to be subjected to penal 
consequences. Of course such a case should depend upon the ques- 
tion whether the policy was rightfu ly declared forfeited. If it was, 
the plaintiff cannot recover ; if it was not, he will recover the full 
value of the policy. 

2. If he desires that the policy shall continue, he may institute a 
proceeding to have the policy adjudged to be in force, in which case 
the question of forfeiture may be determined. In that case the rights 
of the parties will be determined in a reasonable time, the parties will 
be relieved of suspense, and if it is decided against the forfeiture, both 
parties will have what they originally contracted for. 

Perhaps a third course is open to him ; and that is to tender the 
premium, and if refused, wait until the policy by its terms becomes 
payable, and then test the forfeiture in a proper action on the policy. 
This course may involve delay for a long series of years, during 
which both parties will be in uncertainty as to their legal rights, and 
it will be attended with this further disadvantage, that both parties 
may find it difficult to obtain proper proof 

The plaintiff in this case pursued an entirely different course. He 
did not wait for the policy to become a claim, he did not resort to a 
court of equity to have the policy established, and he did not elect to 
consider the policy at an end. But he brought a suit on an alleged 
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implied promise, and seeks to recover the full amount of the pre- 
miums paid, with interest, leaving the question of the defendant's lia- 
bility on the express promise contained in the policy an open one. 

This we think cannot be done. 

The plaintiff's declaration is insufficient, and the Superior Court is 
advised to arrest the judgment. 

In this opinion the other judges concurred. 


SUPREME COURT OF ILLINOIS. 


THIRD GRAND DIVISION. 


ST. PAUL FIRE AND MARINE INS CO. 
US. 


LEWIS WELLS.* 


Notice to an insurance agent is notice to the company. 


Wiuere an agent dispenses with any conditions of a policy, his act will bind the 
company in the absence of any notice to the assured of any change, or the dis- 
approval of the company. 


C. W. & E. L. Txomas, for Appellant. 
Grorce W. Watt, for Appellee. 


Water, J. 
It appears that appellee was the owner of a building near Du Quoin, 
which he rented as a tenant house. He procured, at the solicitation 
of the agent of appellant, a policy of insurance on the building. At 
the time he took the policy the house was occupied by a tenant, who 
remained in it until the 8th or 9th of December, 1874, after the in- 
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surance was effected ; after which it remained vacant until the 6th of 
January, 1875, being about twenty-eight days. Appellee was endea- 
voring to procure another tenant, but had found none to go into the 
building. He paid, and the agent of the company received the pre- 
mium for the risk for one year. The house was burned during the 
life of the policy. 

At the time of negotiating for the policy, the agent of the company 
inquired of appellee, and appellee informed him that the house was 
then occupied by a tenant, it might be only for a month, and might be 
for a year, whenthe agent assured him that it would not matter, and the 
contract was concluded, the premium paid, and the agent reported 
to the home office, and a policy was issued and sent to the agent, 
who held it for appellee until after the fire had occurred, when it was 
handed to the assured. 

The policy, contrary to the agreement with the agent, contained a 
clause that if the house became vacant without the consent of the 
company indorsed on the policy, it should become void. This was 
unknown to appellee till after the fire, and he had made and for- 
warded the proofs of loss, which were made out by the same agent 
who solicited the risk, and he did not call appellee’s attention to the 
clause, and appellee learned of it after the home company received the 
proofs, and refused to pay because the house had become vacant 
without its consent indorsed.on the policy. 

On atrial in the court below, the jury found for plaintiff, and after 
overruling a motion for a new trial, the court rendered a judgment 
on the verdict ; and the company appeals to this court. 

This court has in many cases held that notice to the agent of an 
insurance company is notice to the company. This was held in the 
ease of Atlantic Ins. Co. vs. Wright, 22 Ill, 462 ; and has been re- 
peated in numerous subsequent cases, which must be familiar to the 
profession. It was there said: “When the assured fully declares 
to the company, or its agent, the necessary facts, or they are other- 
wise cognizant of them, and they dispense with any act on his part, 
they are estopped from denying the description they have adopted 
in the policy.” Here appellee was assured by the agent that it would 
not matter if the house should become vacant, and thereby dispensed 
with keeping it occupied. He had fully informed the-agent as to the 
condition of the occupancy, and the probability that it would become 
vacant during the life of the policy, and on the assurance that it 
would not matter, he closed the contract. This information given to 
the agent operated as notice to the company, and it having accepted 
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the premium, and assumed the risk, it must be held that the company 
have waived the condition ; or if not, they are estopped from urging it 
as a defense. 

To permit it as a defense would be highly unjust and iniquitous. It 
would shock the sense of right and fair dealing to permit money to 
be obtained under such circumstances, and to permit the company to 
say, “ We are not, and did not intend a compact to be bound for any 
loss that might occur. We misled and deceived you into paying 
the premium, and although we did not intend to be bound, and knew 
we were not, still we will keep it and you must suffer the loss.” This 
is the substance of the defense. And such a defense cannot be al- 
lowed to prevail. 

But the case of Hartford Fire Ins. Co. vs. Webster, 69 IIL, 392, is 
referred to as controlling this case. We fail to see that the two cases 
are alike in their controlling facts. In that case the assured was fully 
apprised of the condition contained in the policy, and permitted the 
premises to become vacant contrary to the condition. In this case, 
however, appellee bad no such knowledge. He had never seen the 
policy, as it remained in the hands of the agent, not being shown to 
appellee, nor did the agent inform him that it contained such a pro- 
vision. He no doubt relied upon the contract he had made with the 
agent, and nothing is shown to put him on inquiry. He had a right 
to suppose that the policy would conform to the contract, as he made 
it with the agent. The company failing to notify him of the change, 
that he might repudiate or ratify it, must be bound by the contract, 
as it was made with the agent. 

The jury were fully warranted by the evidence in finding appellee 
did nothing to increase the hazard of the risk. 

The entire record considered, we find no error and the judgment 
must be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


THIRD GRAND DIVISION. 


JETNA LIFE INS. CO.} 
US, 


JOHN H. CORN er at.* 


If a party acquires an estate in which he holds an incumbrance, the intention of 
the parties is the controlling consideration to determine whether or not a mer- 
ger has taken place. If this intention cannot be ascertained, equity will re- 
gard the incumbrance extinguished or kept alive, as the interests of the parties 
may require. 

Where the deed of conveyance provides that the prior incumbrance shall still be a 
lien on the land, this is constructive notice to all the world that a merger has 
not taken place, and that the incumbrance is yet alive, and all subsequently 
acquired incumbrances are subject to its priority. 


O. J. Bamey, James H. Sepewicx and Joun Coxer, for Appellant. 
T. B. Streetz, for Appellee. 


Water, J. 

It appears that John T. Bryant and wife executed and delivered a 
mortgage, on the 3lst of March 1873, to Catharine Bryant, on the 
lands described in the bill. It was made to secure a note for $1,500 
due sixty days after date, and executed by John T. to Catharine 
Bryant. She on the same day sold, assigned and delivered the note 
and mortgage to William J. Morris. The note was duly assigned by 
indorsement thereon, and the mortgage was duly recorded on the 
first of April 1873. Three days afterward John T. Bryant and wife, 
the mortgagors, conveyed the mortgaged premises and two hundred 
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and forty acres of other lands to Morris, the holder of the note and 
mortgage, by warranty deed, for the consideration of $500, as ex- 
pressed in the deed. , 

This deed of conveyance contained this provision: “ All of which 
lands and tenements are subject to one certain trust deed and mort- 
gage made and executed on the 31st day of March to Catharine 
Bryant and William C. Moore by said grantors.” This deed was 
duly recorded on the 17th day of April, 1873. 

On the 5th of April 1873, Morris, the holder of the note and mort- 
gage, indorsed a payment of $800 on the note, and on the 23d of the 
same month a further payment of $375. On this latter date Morris 
indorsed the note and mortgage in blank, and deposited them with 
Hall as collateral security, and to indemnify appellees as sureties for 
Morris to the Hamilton County Bank. In the month of September 
following, Morris conveyed the land in trust to secure $2,000 princi- 
pal, and the interest thereon, borrowed from appellant, whilst Hall 
held the note and mortgage to indemnify the sureties for Morris to 
the bank. Morris having made default in paying it, appellant, under 
the power in the trust deed, sold and bid in the premises, realizing 
only a portion of the debt. The note to the bank was not paid at 
maturity, and was renewed, with the arrangement that the note and 
mortgage should be held by Hall to indemnify appellants. This 
latter note not being paid, it was protested, and a suit was subse- 
quently brought, and a judgment was recovered against appellees for 
$328.10, and costs, which they paid. They thereupon filed their bill 
to foreclose the mortgage executed by Bryant and wife to the extent 
they had sustained loss by having been compelled to pay the note to 
the bank. 

On a hearing in the court below the relief was granted, and the in- 
surance company appeals to this court ; and it is urged that by the con- 
veyance by the mortgagors to the mortgagee, there was a satisfaction 
of the mortgage debt, and the eutire title to the mortgaged premises 
vested in the mortgagee, and that there was a complete merger 
of title in him, and that appellant, by the trust deed and purchase 
thereunder, acquired the title, free from any incumbrance of the prior 
mortgage. And a reversal is asked. 

In the case of Campbell vs. Carter, 14 IL, 286, the doctrine of 
merger is fully discussed. In that case the rule was deduced on a 
review of the authorities, and adopted as the law of this court, that 
where a party acquires an estate upon which he held an incumbrance, 
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it is considered in equity as subsisting or extinguished, according to 
his intention, either expressed or implied ; that his intention is the 
controlling consideration, and if none can be ascertained from the 
transaction, equity will treat the incumbrance as subsisting or extin- 
guished, as may be most conducive to the interest of the incum- 
brancer and holder of the estate. If it in no wise affects his inter- 
est it will be regarded as extinguished. 

Again, in the case of Jarvis vs. Frink, 14 IL, 396, it was held 
that whether a merger was created by uniting legal and equitable 
estates in the same person, as of a mortgage with the fee, depends 
upon the intention of the mortgagee. 

The same rule is recognized and applied in the cases of Edgerton 
vs. Young, 43 Ill, 464, and Huebsch vs. Schul, 81 Tll.,281. The doc- 
trine must be regarded as settled, and must be applied as announced. 

It then only remains to determine what was Morris's intention 
when he took the conveyance of the equity of redemption. It is 
clear beyond all doubt that he did not intend to extinguish his mort- 
gage, or that the two estates should merge, because in terms he had 
it expressly stated in the deed that the conveyance was subject to the 
mortgage. And he afterward collected about three fourths of the mort- 
gage debt. From these facts it would seem that no one could doubt 
that he intended to keep the mortgage alive. And such was mani- 
festly Bryant’s intention. There is nothing to show that a satisfaction 
and merger of the estates were intended by the conveyance, but the 
facts and circumstances all repel the presumption. As to the parties 
to that conveyance, there was no merger, but the mortgage was still 
alive and in full force ; and appellees by the indorsement of the 
note and mortgage, and its delivery to Hall to hold for their in- 
demnity as sureties for Morris to the bank, acquired an equitable 
right to enforce it, to the extent they were compelled to pay the bank 
debt for Morris. That right was full and complete. 

Was that right impaired by the execution of the trust deed by 
Morris to appellant? We think clearly not. Appellant, if it did not 
have actual notice, was chargeable with constructive notice. The deed 
from Bryant to Morris of the premises expressly stated that the con- 
veyance was subject to the mortgage. And that deed had been duly 
recorded before appellant received the deed of trust to secure the 
loan to Morris. It was notice to the world that a merger had not 
taken place, and that the mortgage was still alive, and all persons 
dealing with the property were bound at their peril to take notice of 
the fact. It then follows that appellant’s deed of trust was subject to 
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the mortgage, and appellees holding it for their indemnity they have 
the right to enforce it to the extent of their loss as sureties for 
Morris to the bank. 

It follows that the decree of the court below is right, and it must 
be affirmed. 

Decree affirmed. 


SUPREME COURT OF ILLINOIS 


THIKD GRAND DIVISION. 


AMERICAN INS. CO. or Curtcaao, 


vs. 
REBECCA CRAWFORD.* 


The question of false and fraudulent representations of the agent of an insurance 
company is a matter of fact to be determined by the jury. 


Casey & Dwicut, J. M. Baitey, and J. EL Nerr, for Appellant. 
Sttas L. Bryan, for Appellee. 


Crata, C. J. 

This was an action brought by Rebecca Crawford against the 
American Insurance Company of Chicago to recover a balance 
elaimed to be due on a policy of insurance against loss by fire on cer- 
tain property, which had been destroyed. On the trial of the cause 
before a jury, the plaintiff obtained a verdict and judgment for two 
hundred dollars, to reverse which the insurance company has ap- 
pealed. 

The amount of the policy issued to appellee was $1,040. It em- 
braced buildings and personal property, and provided in case of loss 
only two thirds of the value of the buildings should be paid. Soon 
after the loss occurred the adjusting agent of the company called 
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upon appellee, and after considerable discussion in regard to the pro- 
perty destroyed, the agent drew up proofs of loss, omitting the most of 
the personal property destroyed, on the alleged ground that it be- 
longed to the husband of the appellee. The entire loss, as shown by 
the proof prepared by the adjusting agent, and which appellee exe- 
cuted, amounted to the sum of $390. This amount the adjusting 
agent paid, and at the same time took a receipt and full release from 
appellee, releasing the company from all liability on the policy. 

This action was brought after the settlement, to recover a further 
sum of $200, on the ground that the property destroyed had not 
been paid for, and the settlement had been made by the false repre- 
sentations and fraud of the adjusting agent. 

It is apparent from the evidence that appellee received nothing for 
a portion of the personal property embraced in the policy, and which 
was destroyed. But if the settlement was fairly and honestly made 
it must be held conclusive. If, on the other hand, it was the result of 
falsehood: and fraud on the part of the adjusting agent, then it should 
not be binding or conclusive on any one. This was a question of 
fact, purely for the jury. The evidence however upon this question 
was of such a character, and so evenly balanced, that the rights of 
the parties demanded that the instructions of the court upon the law 
applicable to the point involved should be strictly accurate, in order 
that the jury might arrive at a correct conclusion. This safeguard 
however was not observed. The second instruction in the series given 
for appellee was as follows: : 

“The court instructs the jury for the plaintiff that if you believe 
from the evidence that the plaintiff executed and delivered the re- 
ceipt and release of the policy in question to the agent of the defen- 
dant by reason of the false and fraudulent representations made by such 
agent of defendant to the plaintiff, to the effect that if the plaintiff would 
not take the three hundred and ninety dollars in discharge of her en- 
tire claim, she would not get anything, then the plaintiff is not bound 
by such receipt or release, and if the proof shows that the plaintiff has 
sustained more loss by the fire, on the insured property, than she has 
been paid, she has a right to recover in this action, if from the evidence 
you believe plaintiff has complied with all the conditions of the policy 
imposing on her any conditions precedent to a recovery.” 

It was the province of the jury to determine from the evidence 
each and every fact involved in the case. This principle was ignored 
by the instruction. It assumes that certain representations were 
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made. It also assumes as a fact that such representations were false 
and fraudulent, when it was the exclusive province of the jury to de- 
termine whether the representations were false and fraudulent. The 
language of the instruction, “ the false and fraudulent representations 
made by such agent of defendant to plaintiff,” was in effect a direction 
or an expression of opinion by the court that the representations were 
false and fraudulent. The instruction was calculated to mislead the 
jury upon an important point in the case, and doubtless had that 
effect. 

The first instruction given in behalf of appellee, is liable to the ob- 
jection that it ignores that provision in the policy by which appellant 
only undertook to pay two thirds of the cash value of the buildings 
insured. 

The third instruction given for appellee is so vague and uncertain 
that it is somewhat difficult to understand what principle it was in- 
tended to announce to the jury. And while we are not inclined to 
reverse because of this instruction had the other two been correct, 
yet we cannot sanction the instruction. 

For the error indicated the judgment will be reversed and the cause 
remanded. 

Reversed and remanded. 





ttna Life Ins. Co. vs. Ford. 


SUPREME COURT OF ILLINOIS. 


THIRD GRAND DIVISION. 


ETNA LIFE INS. CO. 
vs. 


JOHN W. FORD.* 


While as a general rule one is only required to examine the records of deeds, yet 
any notice or any circumstance that tends to give notice or arouse an inquiry 
as to any prior incumbrance, is sufficient to charge with notice. 


Recitals in an administrator’s deed are sufficient to put one on inquiry of the ad- 
ministrator, or in searching the court records, and therefore will charge with 
notice of all to which such inquiry will lead. 


GitmorE & Waite, and O. J. Batey, for Appellant ; also James H. 
Sepewick, H. B. Kerrey, and B. F. Kaaay. 


WALtkEErR, J. 

It appears that George W. Ford, as administrator of Thomas E. 
Ford, deceased, applied to the county court and obtained an order 
for the sale of real estate of the estate of deceased ; that on the 4th 
day of October, 1873, he sold a portion to Matthias Lecrome, and ex- 
ecuted to him a deed therefor, and took a note with security for 
$630, due in one, year, with ten per cent interest after maturity, and to 
secure the payment of the same he took back a mortgage on the 
premises thus conveyed. The deed by the administrator to Lecrome 
recited the decree of the county court under which the sale was. 
made. It required the administrator to sell for cash in hand, and 
the balance on a credit of twelve months. This deed was duly re- 
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corded on the 11th day of September, 1875. It recited that the pur- 
chaser had complied with the terms of sale. 

The administrator reported the sale to the county court, and on 
the 4th day of October, 1874, the same was approved by order of the 
court. This report shows that a note was given, and a mortgage 
taken on the premises sold, to secure the deferred payment. 

It also appears that appellant loaned to Lecrome $800 at nine per 
cent, and took a mortgage on the same lands to secure its payment, 
and had the same recorded on the 6th day of November, 1875. The 
mortgage given to the administrator was not recorded until the 1st of 
January 1876, nearly two months after the mortgage to appellant. 
When Lecrome effected the loan from appellant he furnished an ab- 
stract in which the deed from the administrator to him was noted as 
constituting a link in the chain of title. 

Appellant insists that inasmuch as the mortgage to appellee was 
not recorded when it loaned the money, and took the mortgage, ap- 
pellee’s mortgage must be postponed, as it is insisted the company 
had neither actual nor constructive notice, and there was nothing to 
charge it with notice. On the other hand it is urged that as the deed 
from Ford to Lecrome recited facts that amounted to notice, or at 
least sufficient to put the company on inquiry that would have led 
to notice, seeing the recitals in the deed through which it claims it 
should have examined the records of the county court, where full in- 
formation would have been obtained, and so appellee’s mortgage 
must be preferred to that of appellant. 

It is insisted that appellant was only required to examine the re- 
cord of deeds, and had that been done no mortgage would have been 
found, or anything putting the company on inquiry. Asa general 
rule such is the case ; but any notice or circumstance that tends to 
give notice, or informs the party that there is an incumbrance, is 
sufficient to charge him with notice. When such information comes 
to the knowledge of a purchaser, the law requires him to pursue it 
until it leads to notice. 

Here the company must have learned from the deed from Ford to 
Lecrome, that a mortgage was required to be taken from the pur- 
chaser to the administrator as one of the terms of the sale, and the 
deed stated that the purchaser had complied with the terms. The 
company was there informed that a mortgage had been given. This 
was ample notice to require search, and inquiry whether it had been 
satisfied. The deed pointed to two sources of information. One was 
to Ford himself, and the other the records of the county court. Had 
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application been made to Ford, the company could have learned the 
facts ; or had it examined the records of the case in the county court, 
it would have seen that Ford had never reported the payment of the 
money by Lecrome, which would have been strong evidence that the 
mortgage was a subsisting lien. They did neither. Had Ford noti- 
fied the company in person that he had sold under the decree which 
required the purchaser to pay ten per cent of the purchase money in 
hand, and to give a mortgage on the premises to secure the other 
ninety per cent—that he had made the sale to Lecrome, and he had 
complied with the terms of the decree, we presume all persons would 
say this was actual notice of the incumbrance. And where is the 
difference where he states to the company the same things in the 
deed under which it claims, and with the contents of which the law 
charges it with notice? The instruments on record in the. proper 
office are not all that may give notice or put a purchaser on inquiry. 
Actual notice, or circumstances which would excite suspicion, and 
which when pursued to the source to which they point, and leading 
to notice, is equally sufficient to charge a purchaser with notice as 
are recorded instruments. Appellant, we think, was charged with 
notice, and its mortgage must be deferred to that of appellee. And 
the decree of the court below is affirmed, 
Decree affirmed. 
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SUPREME COURT OF ILLINOIS. 


THIRD GRAND DIVISION. 


ABIAL R. NEWCOMB 
vs. 


WILLIAM P. LAUNTZ, Asstanrr.* 


Appellant’s firm, as insurance agents, effected a loan for one Recker, who became 
bankrupt afterward. A certain sum was left by Recker in appellant’s hands to 
effect insurance risks and pay premiums. Recker’s assignee in bankruptcy, 
Launtz, sued for this money and recovered a judgment. 


Held, that if in such case the agent has so acted on the fund as to have acquired a 
vested interest therein, an assignee in bankruptcy cannot take it out of the in- 
surance agent’s hands. 


Gartanp Pottarp, for Plaintiff in Error. 
M. Mittarp, for Defendant in Error. 


ScHOoLFIELD, J. 

Appellee, as assignee in bankruptcy of Henry Recker, obtained 
judgment in the court below for $320.20, being the amount of money 
claimed to have been placed in the hands of appellant as agent of 
Recker, by Recker, and by appellant retained and refused to be re- 
turned after demand made to that effect. 

Recker, through a firm of which appellant was a member and of 
which he is now sole surviving partner, obtained a loan of $15,000, 
and of this, left in the hands of appellant’s firm $640.40 to be applied 
as premiums on life insurance, which he agreed to furnish in the 
American Life Insurance Company, to the amount of $30,000. He 
took out a policy on his own life for $15,000 and $320.20 of the 


* Opinion filed Sept. 30, 1878. 
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amount in the hands of appellant’s firm was applied in payment of 
the premium on this policy. He furnished no other risks, and ap- 
pellant’s firm still retaining the remaining $320.20, refused to pay it 
over to him on demand. This money is in the hands of appellant as 
surviving partner. 

Appellant’s claim is that Recker’s agreement on leaving this money 
with his firm was in fulfillment of his prior contract with them in re- 
gard to obtaining the $15,000 loan, that it should be left in their hands 
and applied as premiums on risks as a mode of compensating them 
for their services in aiding him to effect the loan—they being insur- 
ance agents for said company and pecuniarily interested in obtaining 
risks. If this be true, they had a vested interest in the money, which 
Recker could not by any act of his divest without their notice. 

There was evidence tending to establish this claim, and there can 
be no question that if it preponderated, Recker’s assignee could not 
recover the money in an action of assumpsit on the common counts. 

The second instruction, given at the instance of appellee, was, “ Un- 
less it was expressly agreed that the $320.20 should be forfeited in 
case of Recker’s failure to perform his part of the contract, the de- 
fendant has no right to retain it.” This instruction was calculated to 
mislead the jury, and the giving of it was error. 

No claim was made that Recker had forfeited the money. The 
question was simply whether appellant, or the firm he represents, had 
a vested interest inthe money. If they did not have, Recker might, at 
any time before his directions in regard to it were acted upon, de- 
mand its return to himself, and upon refusal recover under the counts 
for money had and received to his use. If they had a vested interest 
in the money, Recker could not solely of his own volition, and without 
their consent, abrogate the contract ; whatever rights might exist in his 
behalf could only be enforced under the contract. 

The other errors we do not think well assigned. The judgment is 
reversed and the cause remanded. 

Reversed and remanded. 
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UNITED STATES CIRCUIT COURT. 


DISTRIOT OF MASSACHUSETTS. 


ELVIRA DESMAZES 
vs. 


MUTUAL BENEFIT LIFE INS. CO.* 


Contracts are to be construed according to the intent of the parties, who will be 
presumed to contract with reference to the law of the place where they reside 
and transact business, unless a different intent is manifest from the terms. 


The original Mass. non-forfeiture act of 1861, applies only to domestic companies. 


The statute of 1572, chap. 325, does not extend the original act to include more 
than the contracts of foreign companies made in Massachusetts. 

Where the policy was issued to a citizen of Massachusetts by a New Jersey com- 
pany, the contracts completed there, the premium and loss made payable there, 
and the only act done in Massachusetts was the delivery of the policy under the 
instructions of the company, by an agent who did not countersign and had no 
authority to make or alter contracts, waive forfeitures, or grunt permits. 


Held, that the policy was a New Jersey contract, and not subject to the non-foi feit- 
ure laws of Massachusetts. 


Statement of the Case by Ed. Ins. Law Journal. 


A policy issued by a New Jersey company insuring the life of a 
citizen of Massachusetts, contained the following condition: “ In case 
the said premiums (the party whose life is insured being living,) 
shall not be paid on or before the several days hereinbefore men- 
tioned for the payment thereof, at the office of the company in the 
city of Newark, or to agents when they produce receipts signed by 
the president or treasurer ; then and in every such case the company 
will, on the above terms and conditions, pay the sum of fifty dollars 
for every annual premium paid.” 


* Decision reuuered Oct. 7, 1878, 
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The agreed facts expressly declare that the policy at the date of 
the death of George G. Desmazes was in force for fifty dollars only, 
unless the provisions of Mass. Stat. 1861, ch., 186, apply to the con- 
tract. The policy was in lieu of a surrendered policy whose pro- 
ceeds were applied in payment of the first premium. The question 
was whether the Massachusetts statute controlled the contract. The 
further facts sufficiently appear in the opinion. 


Dwicut Foster and Atrrep D. Foster, of Boston, for D fendants. 

The policy was non-forfeitable, never became void through non-pay- 
ment of premium, therefore the act did not apply. The insured had 
a right to waive the provisions of the law in favor of another stipula- 
tion, and did so waive by accepting a paid-up policy. Chase vs. 
Phoenix Life Ins. Co., 67 Me., 85 ; Maxwell on Statutes, sect. 348 ; E. 
J. Co vs. Paul, 7 Moore, P.C., 86; Markham vs. Stanford, 14 C. B., 
N.S., 376 ; Ramsey vs. N. E. R. R. Co., 14 C. B., N.S., 641 ; Morrison 
vs. Underwood, 5 Cush., 52 ; Tombs vs. Rochester R. R. Co., 18 Barb., 
583 ; Buel vs. Judd, 3 N. Y., 197 ; Sedgwick on Const. Law, 109 ; 
Farmers’ Ins. Co., vs. Curry, Ky. C. A., 1877. 

The act of 1861, applied originally only to Massachusetts corpora- 
tions. Nor were the provisions of the statute of 1861 made applica- 
ble to the present contract by Stat. 1872, ch., 325, sect. 7. Obviously 
these statutes can have no influence upon any policy which is not a 
Massachusetts contract and governed by its laws, even though made 
with a resident or citizen of Massachusetts. No such extra-territorial 
power is possible. Baldwin vs. Hale, 1 Wall., 223 ; Green vs. Collins, 
3 Cliff., 494 ; D’Arcy vs. Ketchum, 11 How., 173 ; Pennoyer vs. Neff, 
8. C. U.S., Feb’y, 1878. 

The present policy isa New Jersey contract. The premiums and 
loss are payable there ; the policy recites that it is signed and de- 
livered there, and it is not countersigned by the Massachusetts agent, 
who had _ no authority to bind his principal or complete the contract. 
Ins. Co. vs. Davis, 95 U. S., 428 ; Savigny, Guthrie’s ed., 175 ; Ex 
parte Heidelbeck, 2 Lowell, 532 ; Wharton Conf. Laws, sec. 406, 426. 
No premium was ever paid in Massachusetts. The inception of the 
contract was in New Jersey. Tayloe vs. Merchants’ Ins. Co.,9 How- 
crd, 398. 

The rule as to contracts of insurance is well established. “The 
general rule seems to be that a contract of insurance is subject to the 
law of the place where the policy is issued—where the corporation 
issuing it has its seat—where the loss, if it be incurred, is to be paid. 
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When the policy is procured by correspondence, this rule continues 
to obtain ; and this, whether the policy is sent by mail or delivered 
by agent to the party insured.” Wharton, Conflict of Laws, sect. 
465 ; Savigny, Guthrie’s ed., p. 196 and note A, p. 215, (quoting 
Bar.;) Westlake, Private International Law, sect. 221 ; Ruse vs. Mut. 
Ben. Life Ins. Co., 13N. Y.,521 ; Spratley vs. Mut. Ben. Life Ins. Co., 
Ky. Court of Appeals, 4 Bigelow’s Ins. Cases, 84 ; Parker vs. Royal 
Exchange Ass. Co., 8 Ct., Sessions, (2d series,) 365 ; Huth vs. N. Y. 
Mut. Ins. Co., 8 Bosw., 551 ; Hyde vs. Goodnow, 3 N. Y., 265 ; Wes- 
tern vs. Genesee Ins. Co., 12 N. Y. 259 ; Wright vs. Sun Mutual Ins. 
Co., U. 8. C. C. Md. 

The general principles applicable to all classes of contracts lead to 
the same conclusion. Green vs. Collins, 3 Clifford, 499, 507 ; Hill vs. 
Spear, 50 N. H., 263 ; Story on Conf. Law, sec. 242, 280 ; Andrews vs. 
Pond, 13 Pet, 65 ; Dorr vs. Lippman, 5 Cl. & Fin., 13 ; Fergusson 
vs. Fyffe, 8 Cl. & Fin, 121; Penobscot R. R. vs. Bartlett, 12 Gray, 
246 ; Ex parte Holthausen L. R., 9 Ch. App., 27, (1874.) 

The authority of the agent to bind the company distinguishes Pat- 
tison vs. Mills, 1 Dow & Clark, 342 ; Daniels vs. Hudson River Ins. 
Co., 12 Cush.; Kennebec Co. vs. Augusta Ins. Co., 6 Gray, 208 ; Hae- 
bron vs. Eagle Ins. Co., 10 Gray, 131; Bailey vs. Hope Ins. Co., 56 
Maine, 474 ; Meagher vs. Actna Ins. Co, 20 U. C. Q. B., 907. 

Morris vs. Penn. Ins. Co., 120 Mass., 503, decides nothing whatever 
except that “Stat. 1861, chap. 186, applies by force of Stat. 1872, 
chap. 325, to foreign as well as domestic insurance companies.” 

Maine has one non-forfeiture law, Massachusetts another ; Califor- 
nia and Missouri have still different statutes. Ifa life insurance com- 
pany is disabled from entering into any contract which does not tacit- 
ly incorporate into itself the statute law of the State where the first 
premium is paid and the policy delivered, the business of such insti- 
tution will be circumscribed, if not crippled, and constant confusion 
will result. 


Cuirrorp, J. 

Contracts are to be construed and carried into effect according to 
the intention of the parties thereto, and they are presumed to contract 
with reference to the law of the place where they reside and transact 
their business, unless a different intention is manifest from the terms 
which they employ. Green vs. Collins, 3 Cliff., 507. 

Sufficient appears in the agreed facts to show that the corporation 
defendants, onthe 26th of June, 1874, in consideration of the matters 
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alleged, issued a policy of life insurance to the plaintiff, then the wife 

of George G. Desmazes, since deceased, insuring the life of her hus- 
band, who was at the time a citizen of Chelsea, County of Suffolk, and 
Commonwealth of Massachusetts, in the sum of one thousand dollars, 

for the term of his life ; that the defendants are a corporation or- 
ganized under the laws of New Jersey, and are engaged in the busi- 
ness of issuing policies of insurance upon the lives of persons residing 
in various parts of the United States ; that they have agents appointed 
for certain special purposes, but such agents are not authorized to 
make, alter or discharge contracts, or to waive forfeitures, or grant 
permits. Instead of that, it appears on the face of the policy in this, 
case that policies are issued by the company in consideration, among 
other things, of the payment by the assured of the first and each 
succeeding premium, at their office in the city of Newark, and that 
the policy is executed at said office, and that the loss is payable at the 
same place. Agents are appointed by the company who are author- 
ized to receive premiums, but only on the production of the com- 
pany’s receipt, duly signed by the president or treasurer thereof, and 

the agreed facts show that the corporation has complied with the laws 
of Massachusetts in the appointment of an agent in that State for the 

purpose which those laws contemplate. Those agents are only au- 

thorized to receive applications from persons desiring insurance, and 

to forward such applications to the office of the corporation, where, if 
the application is accepted, a policy is issued and sent by mail to the 

agent in the State from which the application came, to be there de- 

livered by said agent to the insured upon payment of the first 

premium. 

On June 26, 1874, the corporation, at their office in Newark, issued 
to the plaintiff a policy upon the life of the decedent in the sum of one 
thousand dollars, which was sent by mail to the corporation’s agent in 
Massachusetts, and was by him delivered to the plaintiff, she being 
then, and now, a citizen of that State. Prior to that there had been 
some dealings between the parties ; and it appears she gave up a 
former policy upon the life of her husband, and received in exchange 
the present policy with a receipt for the first premium of $54.81, and 
also a receipt for $35.98, applicable in part payment for the second 
premium, which would become due in one year. Due surrender was 
made, and the old policy with the surrender was transmitted by the 
agent to the office of the company in Newark, with the application for 
the second policy. Desmazes, the husband of the plaintiff, died July 
28, 1876, and due notice and proof of his death was given by the 
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plaintiff to the defendants. No further payment of premiums was 
made by the plaintiff. Two dividends became due on the policy, both 
of which were paid. Of these, one became due for $10.05, June 26, 
1875, and was paid to the plaintiff in cash. By the terms of the policy, 
in case the premiums shall not be paid on or before the several days 
mentioned for the payment thereof, at the office of the company in the 
city of Newark, or to agents when they produce 1 eceipts signed by the 
president or treasurer, then, and in every such case, the company will, 
on the above terms and conditions, pay the sum of fifty dollars for 
every annual premium paid. Conforming to these terms and condi- 
tions, the company, June 26, 1876, made a second dividend to the 
plaintiff of sixty-five cents, as upon a paid-up policy for fifty dollars, 
which was also paid to the plaintiff in cash, as appears by the receipt 
appended to the agreed facts. Except paying the premiums, all the 
conditions of the policy were fulfilled by the plaintiff, and the parties 
agree that if the court shall hold that the Mass. Stat., 1861, chap. 186, 
applies to the contract made between the plaintiff and defendants, 
then judgment shall be rendered for the plaintiff in the sum of nine 
hundred and twenty-five dollars, with interest from October 27, 1876 ; 
otherwise the judgment shall be for the plaintiff in the sum of eighty- 
five dollars and ninety-eight cents, with interest from the same date. 
Where the facts are agreed they cannot be controverted, and the 
agreed statement in this case expressly declares that the policy at the 
death of the person whose life was insured was in force for fifty dol- 
lars only, unless the provisions of the Mass. Stat., 1861, chap. 186, ap- 
ply to the contract. By the express terms of the contract the insured 
was at liberty to omit paying the premiums at the times and place 
mentioned in the policy, and in that event the pclicy did not become 
forfeited or void, but became a paid-up policy for an amount propor- 
tioned to the premiums previously paid. Fifty dollars, it is stipulated, 
shall be paid in that event for every annual prethium previously paid 
in fulfillment of the contract between the parties, which, as the plain- 
tiff contends, tends strongly to show that the policy did not become 
forfeited, and that the case does not fall within the said Massachusetts 
statute. Failure to pay the stipulated premiums, it may well be 
urged, does not forfeit the policy, as the stipulation in that event is 
that the company will, on the prescribed terms and conditions, pay 
the sum of fifty dollars for every annual premium paid, Cubase vs. 
Life Ins. Co., 67 Maine, 91 ; Dorr vs. same, 67 id., 441. Nor does 
the present case come within the spirit of the Massachusetts statute, 
the object of which was, where by the terms of such a policy an abso- 
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lute forfeiture had been incurred by the non-payment of premiums, to 
grant an equitable extension of the contract for a term proportionate 
to the net value of the policy. Nothing is contuined in the statute to 
indicate that the legislature intended to withdraw the clear right 
which the insured had outside of the statute, to waive the non-forfei- 
ture provision if the other party consented, and to accept a different 
stipulation of a more favorable character in lieu of the same. Every 
one, says Maxwell, has a right to waive and to agree to waive the ad- 
vantage of a law or rule made solely for the benefit and prc tection of 
the individual, and which may be dispensed with without infringing 
any public right or public policy. Maxwell on Stat., 348 ; Buel vs. 
Trustees of Lockport, 3 N. Y., 197 ; Tombs vs. Railroad, 18 Barb., 
485 ; Morrison vs. Underwood, 5 Cusb., 55 ; Ins. Co. vs. Curry, 13 
Bush., (Ky.;) Markman vs. Stanford, 14 C. B., N. 8., 376 ; Ramsey 
vs. Railway, 14 id., 641. 

Contra ts in general will not usually have the effect to modify a 
statute, but to this rule there is a large class of exceptions. Cases of- 
ten arise where a party is held at liberty to waive statutory provisions 
in his favor, and Mr. Sedgwick lays it down as a general rule that 
where no principle of public policy is violated, parties may waive the 
provisions of a statute which, if fulfilled, would operate in their favor, 
and that proposition is fully sustained by many other authorities. Sedg- 
wick on Stat. and Const. Law, 109. Even if doubt could be enter- 
tained whether the statute in question could be waived when the 
policy was originally taken, there can be none that such waiver and 
election conld be made when the premiums became payable and the 
insured ceased to make the stipulated payments, and if so, then the 
matter is placed beyond donbt, as the agreed facts show, tiat the in- 
sured, subsequent to her failure to pay premiums, accepted a dividend 
declared in her favor as upon a paid up policy for fifty dollars. When 
the parties undertake iu the policy its«lf to declare the meaning and 
effect to be given to its stipulations, they have a right to do so except 
in cases where there is some provisicn in the s'atute to indicate an 
intention on the part of the legislature to control the action of the 
parties in that respect. There is nothing of the kind contained in 
the original act referred to, as it is plain that its terms do not apply to 
any other than Massachusetts corporations. Supp. Gen. Stat., Mass. 
(2d ed.,) chap. 186, § 1, p. 73. By the express terms of the act its 
provisions are limited to life insurance companies, “chartered by the 
authority of this commonwealth.” Created as the defendant corpora- 
tion was by the laws of New Jersey, it is clear that it is not within the 
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words of that statute. Considered in that light, it is clear that in 
Massachusetts it is a foreign insurance company, and that as such it 
is liable to be excluded altogether from the State, or may be ad- 
mitted to do business there upon such conditions as the State may im- 
poseand the company may accept. Paul vs. Virginia, 8 Wall., 181; Ine. 
Co. vs. Morse, 20 id., 445 ; Doyle vs. Ins. Co., 4 Otto, 535. No sound 
construction can treat the language, “ehartered by the authority of 
this commonwealth,” as equivalent to “doing business in this com- 
monwealth,” and if not, then it follows to a demonstration that the 
provisions of that statute did not originally apply to such a 
corporation. 

All corporations, associatious, partnerships or individuals, doing 
business in Massachusetts, under any charter, compaet, agreement or 
statute of that State or of any other State, involving an insurance, 
guaranty, contract or pledge for the payment of annuities or endow- 
ment, or for the payment of moneys to families, or representatives of 
policy or certificate holders, are considered and deemed by the statute 
law of the commonwealth to be life insurance companies within the 
weaning of the statute of the State relating to life insurance, and the 
same section of the statute provides that they shall not make any 
such insurance, guaranty, contract or pledge therein, or to or with 
any citizen or resident of the State, which shall not distinctly state 
thercin the amount of such life benefit, the manner of payment, the 
pericd of the continuance thereof, and the amount of the annual, 
semi-annual or quarterly premiums, or by which the payment of the 
life benefit assured shall be contingent upon the payment of assess- 
ments made upon surviving members, nor except in accordance with 
and under the conditicns and restrictions of the statute now or here- 
after regulating the business of life insurance. Id., chap. 325, § 7, p. 
1029. Suppose the original act did not apply toa case like the pre- 
sent before the passage of the latter act, still it is insisted by the plain- 
tiff that the closing paragraph of the seventh seetion in the latter act 
gives it that effect, and the plaintiff relies with confidence upon the 
case of Morris vs. Life Ins. Co., 120 Mass., 504, decided by the 
Supreme Court of that commonwealth, for supporting that proposition, 

In examining that question it must be assumed that the true con- 
struction of the two statutes is that which is given to them in that 
case by that court. Much difficulty arises, however, in aseertaining 
how far that decision goes, inasmuch as the report of the case fails to 
give a definite statement of the facts. Knongh appears to show that 
the policy laj sed by the neglect of the assured to pay the annual pre- 
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mium ; that the assured afterward, at his request, underwent a new 
examination by the medical examiner of the company, at his expense ; 
that the policy was subsequently reinstated, and that the assured 
paid at Boston a premium on the reinstated policy, and failed to make 
any other payment. Appended to that is the statement that the 
agreed facts showed that the defendants were liable to the plaintiff 
according to the provisions of the non-forfeiture act of the State, 
from which the clear inference is that the contract, by the settled 
rules of law, was a Massachusetts contract. Unless the contract was a 
Massachusetts contract it is clear that those statutes could not have 
had any controlling influence in the caso, it being settled that the 
laws of a State cannot have any extra territorial operation in that re- 
gard. Baldwin vs. Hale, 1 Wall., 223; Green vs. Collins, 3 Cliff, 
494 ; D’Arcy vs. Ketcham, 11 How., 173 ; Pennoyer vs. Neff, 5 Otto, 
720. 

Argument to show that the contract in this case was a New Jersey 
contract is hardly necessary, as that proposition is fully sustained by 
the agreed facts. Viewed in the light of the agreed facts, everything 
indicates that the parties contracted with reference to the law of New 
Jersey, and without any reference to the law of Massachusetts. Both 
parties concede the following propositions : 

1. That the company was chartered by the legislature of New 
Jersey. 

2. That Newark is its established place of business. 

3. That the annual premiums were payabie at Newark. 

4. That the Massachusetts agent was not authorized to make, alter, 
or discharge contracts, waive forfeitures, or grant permits. 

5. That policies are issued by the company at Newark, their 
place of business, and that the losses, if any, are payable there. 

6. That agents can only receive premiums when furnished with 
receipts duly signed by the president or treasurer of the company. 

7. That they are only authorized to receive applications for insur- 
ance, and to transmit the same to the office of the company at 
Newark. 

8. That the policy of the applicant, if accepted, is signed at Newark, 
and sent by mail to the agent. ’ 

9.” That all the agent does at that time is to deliver the policy as 
directed. 

10. That the agent does not countersign the instrument, nor does 
he do any act to give it validity. 
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11. That the new apblication, with the one surrendered, was sent 
by the agent to Newark, for the action of the company. 

12. That the application was accepted at Newark, where the policy 
was executed, and forwarded by mail. 

13. That all the agent did was to deliver the policy with the two 
receipts, which were executed at Newark, and sent with the executed 
policy to the agent for delivery. 

14. That the only act dene within the commonwealth of Massa- 
chusetts was the delivery, by the agent, of the policy with the two re- 
ceipts, in pursuance of the e mpany’s directions. 

Tested by these facts, which cannot be successfully contested, the 
court is of the opinion that the case falls within the controlling rule 
following : that the seat of the continuous business of the corporation 
was at Newark, and that the contract was made and was to be per- 
formed there, and must be interpreted by the law of the place where 
it was made. Savigny (Guthrie’s ed.,) 175 ; Ex parte Hedleback, 2 
Lowell, 582 ; Wharton’s Conflict of Laws, § 426. 

Decided support to that proposition is also found in another 8ec- 
tion from the last-named author, in the words following : “ Where an 
agent having no power to complete a contract, obtains orders in a 
foreign State, which orders he forwards to his home principal, who 
accepts and fills them, the seat of the contract is in the State in which 
the principal resides,” which is the exact case before the court. 
Wharton’s Conflict of Laws, § 406; Hyde vs. Goodnow, 3 N. Y., 
266 ; Buckman vs. Jenks, 55 Barb., 469. Insurance contracts are 
in general subject to the laws of the place where the policy is issued, 
and where the corporation issuing it has its seat, and where the loss, 
if it be incurred, is to be paid. When the policy is procured by 
correspondence, still the same rule obtains, nor does it make any 
difference whether the policy is sent by mail or delivered by an agent 
to the party insured, as courts will presume that the contract is gov- 
erned by the law of the place where the policy was completed and 
issued. Wharton’s Conflict of Laws, § 465 ; Ruse vs. Ins. Co., 23 N. 
Y., 516; Parker vs. Ins, Co., 8 Court of Sessions, 2d series, (Scotch,) 
372. It appeared in the case last cited, that a citizen of Scotland 
made proposals for an insurance upon the life of a Scotchman tg an 
English insurance company, and thereafter received a policy, which 
was prepared at the head office in London, and then transmitted to 
the Edinburgh agents, by whom it was delivered to the insured, and 
to whom he made payment of premium. Held by the whole court, 
the judges delivering opinions seriatim, that the contract was English 
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because the Edinburgh agents were not authorized to conclude con- 
tracts binding the company. The Lord Justice-Clerk said that the 
insured received a policy in English form, and that his proposal for 
the same was transmitted to the London company, the Scotch agents 
not undertaking, and not being entitled to bind the company. “Al- 
though the life may be in Scotland, or the party insuring it, yet it is 
an undertaking in England. The company do the business of insur- 
ance there ; there they undertake the risks ; there they insure, so far 
as the business has locality. * * * The delivery of the policy is only 
the delivery of the document of debt, by which each becomes mutually 
bound, and by which the assured holds the proof of the obligation, 
but the thing done is to insure in England, and that the company 
does.” Three or more questions were involved, but the one most 
discussed was whether interest should be allowed, and Lord Mon- 
crieff said, “If we must follow our own law we must find interest 
due, but if we are satisfied that the law of England ought to rule the 
question, no interest can be awarded.” “If the locus contractus and 
also the locus solutionis are ascertained to be in one country, the law 
of that country must rule all questions touching the effect of the 
contract.” Taking those questions to be settled, it follows that if the 
policy was made in England the result would be that the contract is 
English, and that all must be ruled by the law of England. Much 
stress was laid in that case upon the fact that the policy was by the 
agent delivered in Scotland ; but the answer of Lord Cockburn to that 
argument is decisive. Speaking of the agent, the learned justice said 
the agent was the mere hand that transmitted, probably, with his 
opinion, the proposals, and was to receive and deliver the policy ; 
that he did nothing that might not have been done by mail, as the 
policy which he delivered was an English policy, executed according 
to English law, and bearing no reference to any foreign locus solu- 
tionis, either of the premium or of the sum insured. Western vs. 
Ins. Co., 12 N. Y., 263 ; Westlake, on Conflict of Laws, § 221 ; Savigny 
(Guthrie’s ed.,) 215. Authorities to show that the validity of a con- 
tract is to be decided by the law of the place where it is made, are 
numerous, and it is clear that the proposition is correct, unless it was 
agreed, either expressly or tacitly, that it should be performed in some 
place, and then the general rule is that the contract as to its validity, 
nature, obligation and interpretation, is to be governed by the law of 
the place of performance. Green vs. Collins, 3 Cliff., 507 ; Hill vs. 
Spear, 50 N. H., 262 ; Story, Conflict of Laws, (6th ed.) § 242; An- 
drews vs. Pond, 13 Pet., 65; Dow vs. Lippman, 5 Cl. & Fin, 13; 





936 — Report of Decisions. [ Dec., 


Railroad vs. Bartlett, 12 Pick., 246 ; Meagher vs. Ins. Co., 20 Upper 
Canada R., 607. When the agents have authority to bind the com- 
pany by entering into contracts without reference to the head office, 
the contract is held in many cases to be made at the place where the 
agency is established, which makes it necessary to keep in mind that 
the agent in this case had no such authority, and that the contract 
was made, and was to be performed at the office in the State where 
the charter was granted. Daniels vs. Ins. Co., 12 Pick., 422 ; Kenne- 
bec Co. vs. Ins. Co., 6 Gray, 205 ; Heebner vs. Ins. Co., 10 Gray, 134. 

Pursuant to the rule adopted, the plaintiff is entitled to judgment 
in the sum of eighty-five dollars and ninety-eight cents, according to 
the agreed facts, but nothing is said about costs in the agreed state- 
ment. Costs, therefore, would in general be awarded in favor of the 
plaintiff, but the defendants state in their brief that on May 26, 
1877, they filed in the case an offer in writing to be defaulted, and 
that judgment might be rendered in favor of the plaintiff for ninety-five 
dollars and interest, and the plaintiff did not, within ten days after 
receiving notice of the offer, accept the same, and that the amount 
recoverable is less than the sum so offered. Mass. Gen. Stat., chap. 
129, §§ 62 and 63; Rev. Stat., §§ 914-916. Under the agreed facts 
the plaintiff recovers less than the amount so offered, and of course 
the defendants are entitled to costs from the date of the offer to be 
defaulted. 

Judgment for plaintiff in the sum of $85.98, with costs to the time 
of the offer ; costs for the defendants from the date of the offer. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


MARY W. SHATTUCK, Apmrnisrrarrrx, 
US. 


MUTUAL LIFE INS. CO., or New Yorx.* 


Contracts of insurance are complete when the proposals of one party have been 
accepted by the other by some appropriate act signifying such acceptance, 
and the place of contract is the place where it was accepted. 


Where the agent in another State forwards the requisite papers to the home office, 
and a policy is executed there and mailed direct to the applicant, the home 
office is the place of contract. 


The case is not affected by its transmission through the agent, if the policy con- 
formed in all respects to the original proposals, unless by its terms the agent is 
required to countersign. 


Nor is the case affected by the fact that the agent was required to deliver the pol- 
icy only on receipt of the premium, which had not previously been paid. 
Judgment for defendants, 


Dwicut Foster, and Atrrep D. Fosrsr, for Defendant. 


The Mass. Statute 1870, ch. 349, sec. 5, and Stat. 1872, ch. 325, sec. 
7, are not retroactive, and do not affect a policy issued before their 
passage. Such an effect would be contrary to the constitutional pro- 
vision prohibiting any State from passing laws impairing the obliga- 
tions of contracts. Shaw vs. Berkshire Ins. Co., 103 Mass., 254 ; 
Murray vs. Gibson, 15 How., 423; Harvey vs. Tyler, 2 Wall. 347; 
Sohn vs. Watterson, 17 Wall., 598 ; King vs. Tirrell, 2 Gray, 333 ; Van 
Hoffman vs. Quincy, 4 Wall, 553 ; Edwards vs. Kearzy, 8S. C. U.S. 
Oct. Term, 1877. 

The policy of insurance in the present instance is not a Massa- 
“Decision rendered Oct.7,1878..22£2£2£2@#4«0« = @ ° OOO 
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chusetts but a New York contract. No legislation of Massachusetts 
could possibly affect its provisions. The policy was written, dated 
and delivered in New York ; the premiums and the loss are there 
payable. Scudder vs. Union Bank, 91 U.S., 413 ; Insurance Co. vs. 
Davis, 95 U. S., 425 ; Ex parte Heidelback, 2 Lowell, 525 ; Wharton’s 
Conflict of Laws, § 465; Packen vs. Royal Exch. Ins. Co., 8 Ct. of 
Sessions, 2d series, 365 ; Ruse vs. Mut. Ben. Life Ins. Co., 23 N. Y., 
521 ; Hyde vs. Goodnow, 3 N. Y., 265; Spratley vs. Mut. Ben. Life 
Ins. Co., Kentucky Ct. of Appeals, 1874; 4 Bigelow’s Ins. Cases, 84. 


Cuirrorp, J. 

Contracts of insurance are completed when the proposals of the 
one party have been accepted by the other by some appropriate act 
signifying such an acceptance, and it follows from that rule that the 
place or seat of the contract is the place where it was accepted. 
Consequently if an agent appointed in a State other than that which 
chartered the company, and in which the company has its home 
office, forwards the requisite papers to that office, and a policy is 
thereupon executed there, and mailed directly to the applicant, the 
contract is a contract made in the State where the home office is situ- 
ated ; and since the acceptance of the proposals is the test of com- 
pletion, it follows that a transmission of the policy by mail to the 
agent, to be delivered by him to the applicant, if the policy conforms 
in all respects to the proposals, would have the like effect, unless by 
the terms of the policy it was not to be binding until it was counter- 
signed by the agent who forwarded the proposals. May on Ins., 
§ 66 ; Hyde vs. Goodnow, 3 N. Y., 266 ; Huntley vs. Merrill, 32 Barb. 
566 ; Western Ins. Co., 12 N. Y., 263. 

Agents are appointed by the defendant corporation for certain 
specific purposes, but the agreed facts show that they are not author- 
ized to make, alter or discharge contracts, or to waive forfeitures. 
Policies are issued by the company in consideration, among other 
things, of the payment by the assured of the first and each succeed- 
ing premium, at its office in New York, where the policy in this case 
was issued, and where the loss, if any, is payable. For the conve- 
nience of such of the assured as transmit their premiums to the home 
office, the company appoints agents who are authorized to receive 
such premiums, but only on the production of the company’s receipt; 
duly signed by the president, vice-president, secretary, assistant secre- 
tary, or cashier thereof. These agents are only authorized to receive 
applications from persons desiring insurance, and to forward the same 
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to the home office of the corporation, where, if the application is ac- 
cepted, a policy is issued and sent by mail to the agent in the State 
in which the application is made, to be there delivered by said agent 
to the insured, upon payment by the insured to the agent of the first 
premium. Applications of the kind, however, are not forwarded by 
the agents to the home office of the company until the applicants 
have been examined by physicians appointed by the company in the 
State in which the applicants reside, and have been recommended by 
said physicians as suitable subjects for insurance in said company. 
Receipts for all subsequent premiums are, for the convenience of the 
policy-holders, forwarded from the home office to the agent, to be de- 
livered by him in his State to the insured, upon payment of the same. 

On the 22d of November, 1869, the policy in this case, on the life 
of the plaintiff's intestate, was issued at the home office, in New York, 
by the defendant corporation, in the sum of one thousand dollars, a 
copy of which is annexed to the agreed statement. Before that date 
the company had complied with the requirements of the General 
Statutes of Massachusetts in respect to the appointment of an agent in 
the State, upon whom all lawful processes against the company might 
be served. Gen. Stat., chap. 58, §§ 68,69. Said policy was sent by 
mail to the agent of the company, and was by him delivered to the 
insured, and the agreed facts show that the insured died November 
8, 1875, and that due notice and proof of his death was given by the 
plaintiff to the defendant corporation. Proposals for insurance, it is ad- 
mitted by the counsel for the plaintiff in his argument, were made by the 
decedent in due form, and that they were properly forwarded by the 
agent of the company to the home office of the defendant corporation ; 
and that the defendant corporation, at their home office, accepted the 
proposals, and there issued the requested policy, and sent the same by 
mail to the agent, who forwarded the proposals to be delivered by 
said agent to the insured upon payment by the insured to the agent, 
of the first premium. Beyond all question the admissions of the 
plaintiff to that extent conforms in every particular with the agreed 
facts, and the plaintiff also admits that the contract in such a case is 
complete when the proposals of one party have been accepted by the 
other by some appropriate act signifying the acceptance, and that the 
place of the acceptance is the place of the contract. Suppose that is 
so, of which there can be no reasonable doubt, the court is then of 
the opinion that the proposals of the decedent were accepted by the 
defendant corporation, at their home office, within the plaintiff's own 
rule of law ; that the defendant corporation, in issuing the policy in 
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exact accordance with the terms of the proposals, and in sending 
it by mail to the agent, who forwarded the proposals of the appli- 
cant, to be delivered there, by said agent, to the insured, upon pay- 
ment by the insured to the agent of the first premium, did signify the 
acceptance of the proposals by an appropriate act, if not by the only 
act adapted to make known their intention to insure the life of the 
applicant. What the plaintiff contends is, that before the premium 
was paid, the applicant had not assented to the policy, and that he 
had not complied with the conditions upon which the policy was 
issued ; but the agreed facts show that the premiums were paid by 
the insured and were received by the defendant corporation up to 
and including May 22, 1874, four years and a half from the date of 
the policy, since which time no money was paid on account of pre- 
miums. Nor can the proposition submitted by the plaintiff be sus- 
tained, for three reasons : 

1. Because the proposals were submitted by the decedent. 

2. Because the contract became complete when the proposals were 
accepted by the defendant corporation. 

3. Because acceptance of the proposals without variation were 
made known to the applicant in the usual and accustomed mode. 

Attempt is made to support the theory of the plaintiff by refer- 
ence to the case of Ins. Co. vs. Young, 23 Wall, 85, in which the 
opinion was given by Mr. Justice Swayne, but it is obvious that the 
case affords no support whatever to the theory, for reasons which per- 
vade the whole opinion. 

1. Because the acceptance was a qualified one. 

2. Because new terms were added to the proposals. 

3. Because the proposals contained conditions. 

4. Because the delivery was conditional. 

5. Because the policy did not conform to the proposals. 

Much discussion of the other points in the case are unneces- 
sary, as they are the same as those decided in the preceding case, to 
which reference is made for the reasons which induced the court to 
hold that the home office of the defendant corporation is the place of 
the contract, and that the Massachusetts statute referred to is not ap- 
plicable in such a case. Pursuant to the agreed facts the defendants 
are entitled to judgment. 

Judgment for defendants. 
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